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US. Customs Service 
Treasury Decisions 


(T.D. 81-52) 
Bonds 
Approval of a carrier’s bond, Customs form 3587 


A bond of a carrier for the transportation of bonded merchandise 
has been approved as shown below. The approval of the bond is tem- 
porary until July 3, 1981. 

Dated: March 12, 1981. 


; Date of Filed with district 
Name of principal and surety bond approval director/area 
director/amount 





Montreal Container Terminals Inc., and C.V.S. Leas- | Oct. 8, 1980 | Feb. 10,1981 | Ogdensburg, NY; 
ing Ltd., 6364 Notre Dame, E., Mont., PQ, Canada; $50,000 
motor carrier; Continental Ins. Co. 


(BON-3-03) 


Marityn G. Morrison, 
Director, 
Carriers, Drawback and Bonds Division. 


(T.D. 81-53) 
Synopses of Drawback Decisions 


The following are synopses of drawback rates issued October 6, 1980, 
to November 17, 1980, inclusive, pursuant to sections 22.1 through 
22.5, inclusive, Customs Regulations. 

In the synopses below are listed for each drawback rate approved 
under 19 U.S.C. 1313(b), the name of the company, the specified 
articles on which drawback is authorized, the merchandise which will 
be used to manufacture or produce these articles, the factories where 
the work will be accomplished, the date the statement was signed, the 
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basis for determining payment, the Regional Commissioner to whom 
the ratewas forwarded, and the date on which it was forwarded. 
(DRA-1-09) 
Dated :March 11, 1981. 
Marityn G. Morrison, 
Director, 
Carriers, Drawback and Bonds Division. 


(A) Company: Apple Computer, Inc. 

Articles: Personal minicomputers; memery boards; add-on memory. 

Merchandise: Metal oxide silicon (MOS) dynamic random access 
memory (RAM) integrated circuits by memory capacity 4K, 8K, 
16K, 32K, 64K. 

Factories: Cupertino, Sunnyvale, and San Jose, Calif.; Carrollton, Tex. 

Statement signed: June 24, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: San Francisco, 
October 31, 1980. 


(B) Company: BASF Wyandotte Corp. 
Articles: Pharmaceutical grade vitamin E acetate oil; feed grade 
vitamin E acetate oil; and feed grade powder (vitamin E). 


Merchandise: Isophytol and trimethylhydroquinone. 

Factory: Wyandotte, Mich. 

Statement signed: August 22, 1980. 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative value at the time of separation. 

Rate forwarded to Regional Commissioner of Customs: New York, 
October 28, 1980. 


(C) Company: Beecham Inc. 

Articles: Disodium carbenicillin sterile bulk and blend; finished goods 
(injectables). 

Merchandise: Pheny] malonic acid. 

Factory: Piscataway, N.J. 

Statement signed: November 19, 1979. 

Basis of claim: Used in as to disodium carbenicillin sterile bulk and 
blend; Appearing in as to injectables. 

Rate forwarded to Regional Commissioner of Customs: New York, 
October 6, 1980. 


(D) Company: Carrier Corp. 
Articles: Various refrigeration systems; air-conditioners; heat pumps; 
furnaces; and other various products. 
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Merchandise: Steel plate, sheet, and strip; turbines, aluminum 
tubing, sheet, and plate, discs, strip, foil; unalloyed aluminum ingot; 
electric motors; copper tubing and cathodes; steel casting and for- 
gings; bearings; capacitors. 

Factories: Various factories as listed in manufacturer’s statement. 

Statement signed: August 26, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Boston, 
November 14, 1980. 

Revokes: T.D. 78-254—-D and T.D. 78-397-F. 


(E) Company: Citrex, Inc. 

Articles: Frozen concentrated orange juice; reconstituted orange 
juice; and frozen concentrated citrus drink base. 

Merchandise: Concentrated orange juice for manufacturing. 

Factory: San Antonio, Tex. 

Statement signed: May 12, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Houston, 
October 30, 1980. 


(F) Company: Citro Florida, Inc. 

Articles: Frozen concentrated orange juice; reconstituted orange 
juice; and frozen concentrated citrus drink base. 

Merchandise: Concentrated orange juice for manufacturing. 

Factories: San Antonio, Tex.; Lakeland, Fla. 

Statement signed: May 12, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioners of Customs: Houston 
and Miami, October 30, 1980. 


(G) Company: Consolidated Aluminum Co. 

Articles: Photoengraving sheets, mill finish. 

Merchandise: Unalloyed, primary magnesium ingots. 

Factory: Madison, Ill. 

Statement signed: November 1, 1979. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioners of Customs: Chicago and 
New Orleans, October 31, 1980. 


(H) Company: B. C. Cook & Sons Enterprises, Inc. 

Articles: Frozen concentrated orange juice; reconstituted orange 
juice; and frozen concentrated citrus drink base. 

Merchandise: Concentrated orange juice for manufacturing. 
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Factory: Lakeland, Fila. 

Statement signed: February 26, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Miami, 
October 30, 1980. 


(I) Company: Cook’s Processing, Inc. 

Articles: Frozen concentrated orange juice; reconstituted orange 
juice; and frozen concentrated citrus drink base. 

Merchandise: Concentrated orange juice for manufacturing. 

Factory: Lakeland, Fla. 

Statement signed: February 26, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Miami, 
October 30, 1980. 


(J) Company: Crystal Technology, Inc. 

Articles: Crystal wafers. 

Merchandise: Niobium pentoxide (columbium pentoxide). 

Factory: Palo Alto, Calif. 

Statement signed: May 23, 1980. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: San Francisco, 
October 31, 1980. 


(K) Company: The Donovan Wire & Iron Co. 

Articles: Steel stampings and steel tubing. 

Merchandise: Hot rolled steel sheets in coil; hot rolled steel bands; 
cold rolled steel sheets in coil; galvanized steel coils. 

Factories: Toledo, Perrysburg, and Fayette, Ohio; Clinton, Lowa. 

Statement signed: October 23, 1980. 

Basis of claim: Used in, less valuable waste. 

Rate issued by Regional Commissioner of Customs in accordance 
with section 22.4(0) (2): Chicago, November 17, 1980. 

Revokes: T.D. 80-245-E. 


(L) Company: Eli Lilly and Co. 
Articles: Cefaclor monohydrate in bulk; product formulations of 
Ceclor. 


Merchandise: D-alpha phenylglycine levorotatory; dimethyl form- 
amide; triethylamine; semicarbazide hydrochloride; methyl 
acetoacetate; penicillin V potassium intermediate; cefaclor inter- 
mediate; P-nitrobenzyl bromide. 


Factories: Lafayette, Clinton and Indianapolis, Ind. 
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Statement signed: February 19, 1980. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
October 21, 1980. 


(M) Company: Fedders Automotive Components Co., a division of 
Fedders Corp. 

Articles: Automobile radiators, car heaters, and various other products. 

Merchandise: Brass strip, copper strip. 

Factory: Buffalo, N.Y. 

Statement signed: July 25, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
October 31, 1980. 


(N) Company: Ford Motor Co. 

Articles: Automobiles and trucks. 

Merchandise: Automobile and truck radios. 

Factories: Various factories as listed in manufacturer’s statement. 

Statement signed: August 1, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
November 17, 1980. 


(O) Company: Ingersoll Products Corp. 

Articles: Steel discs. 

Merchandise: Hot rolled steel coil. 

Factory: Chicago, Ill. 

Statement signed: October 20, 1980. 

Basis of claim: Used in, less valuable waste. 

Rate issued by Regional Commissioner of Customs in accordance 
with section 22.4(0) (2): Chicago, November 14, 1980. 

Revokes: T.D. 78-397—C to cover successorship from Borg Warner 
Corp., Ingersoll Products Division. 


(P) Company: Magnetic Peripherals Inc. 

Articles: Phoenix cartridge module drive. 

Merchandise: Memory spindle for computer system. 

Factories: Oklahoma City, Okla. (4) 

Statement signed: October 7, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
October 31, 1980. 


(Q) Company: Monsanto Co. 
Articles: Santoflex® products. 
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Merchandise: 4-nitrodiphenylamine. 

Factory: Sauget, Ill. 

Statement signed: September 2, 1980. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioners of Customs: Chicago 
and New York, October 14, 1980. 


(R) Company: Mostek Corp. 

Articles: Finished semiconductor devices. 

Merchandise: Unfinished semiconductor assemblies. 

Factories: Carrollton, Tex.; Colorado Springs, Colo. 

Statement signed: June 18, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: San Francisco, 
October 14, 1980. 


(S) Company: Mostek Corp. 

Articles: Semiconductor device, 32K access memory. 

Merchandise: Semiconductor device, 16K access memory; 18 lead 
substrates. 

Factories: Colorado Springs, Colo.; Carrollton, Tex. 

Statement signed: June 18, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioners of Customs: San Francisco 
and Houston, October 14, 1980. 


(T) Company: Motorola, Inc. 

Articles: Completed semiconductor devices. 

Merchandise: Incomplete semiconductor devices. 

Factories: Phoenix and Mesa, Ariz.; Austin, Tex. 

Statement signed: April 10, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioners of Customs: Los Angeles 
and Chicago, October 14, 1980. 

Revokes: T.D. 72-44-D. 


(U) Company: NL Rig Equipment, Inc., a division of NL Industries, 
Inc. 


Articles: Blowout preventers. 

Merchandise: Steel castings; steel doors; ram block assemblies. 
Factory: Brea, Calif. 

Statement signed: March 31, 1980. 

Basis of claim: Appearing in. 
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Rate forwarded to Regional Commissioner of Customs: Los Angeles, 
November 19, 1980. 


(V) Company: T. H. Richards Processing Co. 

Articles: Canned fruits and vegetables, fruit cocktail, fruit salads, 
and fruit and vegetable nectars. 

Merchandise: Liquid refined sugar and hard refined sugar. 

Factory: Sacramento, Calif. 

Statement signed: May 9, 1980. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: San Francisco, 
October 6, 1980. 


(W) Company: Rohm & Haas Texas Inc. 

Articles: Higher methacrylates; oil additives (pour point depressants) ; 
oil additives (VI improvers). 

Merchandise: Cetyl eicosyl (C16/C20) alcohol (Alfol). 

Factory: Deer Park, Tex. 

Statement signed: April 24, 1980. 

Basis of claim: Used in. 

Rate forward:d to Regional Commissioner of Customs: Baltimore, 
November 12, 1980. 


(X) Company: Rehm & Haas Texas Inc. 

Articles: Oil additives (VI improvers). 

Merchandise: Isobutyl methacrylate. 

Factory: Deer Park, Tex. 

Statement signed: March 25, 1980. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
November 17, 1980. 

Revokes: Section No. 46-TX, T.D. 78-227-W. 


(Y) Company: Sun Crush International, Inc. 

Articles: Frozen concentrated orange juice; reconstituted orange 
juice; and frozen concentrated citrus drink base. 

Merchandise: Concentrated orange juice for manufacturing. 

Factory: Lakeland, Fla. 

Statement signed: February 26, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Miami, 
October 30, 1980. 


(Z) Company: Union Carbide Corp. 
Articles: Ammonium paratungstate. 
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Merchandise: Tungsten concentrates; calcium tungstate; tungsten 
scrap. 

Factory: Bishop, Calif. 

Statement signed: January 9, 1980. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
October 21, 1980. 


Continental Oil Company operating under T.D. 67—14(1) as amended 
by T.C. 71-44(3) and T.D. 71-201(1) has changed its name to 
Conoco, Inc. 


(T.D. 81-54) 
Customhouse Broker License— Revocation 
Revocation of Customhouse Broker’s License 3605 


Notice is hereby given that the Acting Assistant Secretary of the 
Treasury, on February 3, 1981, pursuant to section 641, Tariff Act 
of 1930, as amended (19 U.S.C. 1641), and part 111 of the Customs 
Regulations, as amended (19 CFR part 111), revoked the individual 
customhouse broker’s license No. 3605 issued to James A Barnhart, 
Los Angeles, Calif., on July 1, 1964, for the Customs District of Los 
Angeles, Calif. The decision is effective as of February 3, 1981. 

March 6, 1981. 

Witiiam T. ARrcHEy, 
Acting Commissioner of Customs. 


(T.D. 81-55) 
Bonds 


Approval of carrier’s bond, Customs form 3587; amendment of T.D. 80-273 


T.D. 80-273 relating to the temporary approval of the carrier’s 
bond of the following principal is hereby amended as necessary to 
show that such bond has been permanently approved as noted below. 

Dated: March 17, 1981. 


Effective date 
of permanent 
authority 
Principal: Equipment Supplies, Inc- --- -- kg eae Feb. 24, 1981 


Marityn G. Morrison, 
Director, 
Carriers, Drawback and Bonds Division. 
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(T.D. 81-56) 


Foreign Currencies—Daily Rates For Countries not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York for the Brazil cruzeiro, People’s Republic of 
China yuan, Hong Kong dollar, Iran rial, Philippines peso, Singapore dollar, 
Thailand baht (tical), and Venezuela bolivar 
The Federal Reserve Bank of New York, pursuant to section 522(c), 

Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 

rates for the dates and foreign currencies shown below. The rates of 

exchange, based on these buying rates, are published for the infor- 
mation and use of Customs officers and others concerned pursuant to 

part 159, subpart C, Customs Regulations (19 CFR 159, subpart C). 


Brazil cruzeiro: 

March 2-6, 1981 $0. 0139 
People’s Republic of China yuan: 

March 2, 1981 $0. 613761 

March 3, 1981 . 607681 

March 4, 1981 . 610724 

March 5-6, 1981 . 607681 
Hong Kong dollar: 

March 2, 1981 $0. 186359 

March 3, 1981 . 186185 

March 4, 1981 . 186846 

March 5-6, 1981 . 186498 
Tran rial: 

March 2-6, 1981 

available 

Philippines peso: 

March 2-6, 1981 . 1305 
Singapore dollar: 

March 2, 1981 . 474383 

March 3, 1981 . 473934 

March 4, 1981 474721 

March 5, 1981 . 473821 

March 6, 1981 . 474158 
Thailand baht (tical): 

March 2-3, 1981 . 0485 

March 4-5, 1981 . 0488 
Venezuela bolivar: 

March 2-6, 1981 . 2329 
(LIQ-03-01 O:C:E) 

Dated: March 6, 1981. 
Gwenn Kien KirscHNER, 
Acting Chief, 
Customs Information Exchange. 
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(T.D. 81-57) 


Foreign Currency—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to section 522(C), Tariff Act of 1930, as amended (31 U.S.C. 
372(c)), and reflect variances of 5 per centum or more from the 
quarterly rate published in T.D. 81-13 for the following countries. 
Therefore, as to entries covering merchandise exported on the dates 
listed, whenever it is necessary for Customs purposes to convert such 
currency into currency of the United States, conversion shall be at the 
following rates. 


Austria schilling: 
March 2, 1981 2 . 065617 
March 3, 1981 . 065147 
March 4, 1981 . 066622 
March 5-6, 1981 . 065833 
Belgium franc: 
Deere 5, F081 . . wn ce ec ccucew tilalion $0. 028385 
March 3, 1981 . 028249 
March 4-6, 1981 . 028571 
Denmark krone: 
March 2, 1981 . 148500 
March 3, 1981 . 147406 
March 4, 1981 . 149701 
March 5, 1981 . 148810 
March 6, 1981 . 149254 
Finland markka: 
March 2, 1981 . 242542 
March 3, 1981 . 241692 
March 4, 1981 . 245549 
March 5, 1981 . 244678 
March 6, 1981 . 242895 
France franc: 
March 2, 1981 . 197219 
March 3, 1981 . 197922 
March 4, 1981 . 198807 
March 5, 1981 . 198728 
March 6, 1981 . 199045 
Germany deutsche mark: 
March 2, 1981 . 464684 
March 3, 1981 . 464576 
March 4, . 467727 
March 5, 467617 
March 6, . 468165 
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India rupee: 
March 2, 1981 $0. 1200 
March 3-6, 1981 Quarterly 
Ireland pound: 
March 2, 1981 . 6990 
March 3, 1981 . 6980 
March 4, 19: . 7120 
March 5, . 7110 
March 6, . 7100 
Italy lira: 
March 2, . 000964 
March 3, . 000959 
March 4, . 000971 
March 5, . 000970 
March 6, 1981 . 000968 
Netherlands guilder: 
March 2-3, 1981 . 420610 
March 4, 1981 . 423370 
March 5, 1981 . 422833 
March 6, 1981 . 423370 
Norway krone: 
March 2, 1981 . 182732 
March 3, 1981 . 182582 
March 4-6, 1981 Quarterly 
Portugal escudo: 
March 2, 1981 $0. 017391 
March 3, 1981 . 017271 
March 4, 1981 . 017590 
March 5, 1981 . 017528 
March 6, 1981 . 017473 
Republic of South Africa rand: 
March 2, 1981 . 2655 
March 3, 1981 . 2730 
March 4, 1981 . 2735 
March 5, 1981 . 2715 
March 6, 1981 . 2635 
Spain peseta: 
March 2, 1981 . 011414 
March 3, 1981 . 011319 
March 4, 1981 . 011581 
March 5, 1981 . 011468 
March 6, 1981 . 011442 
Sri Lanka rupee: 
March 2-3, 1981 . 055710 
March 4-6, 1981 . 055991 


338-817 0 - 81 - 2 
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Sweden krona: 
March 2, 1981 . 213995 
March 3, 1981 . 213675 
March 4, 1981 . 215750 
March 5, 1981 . 215100 
March 6, 1981 . 214592 
Switzerland franc: 
March 2, 1981 . 504414 
March 3, 1981 . 507357 
March 4, 1981 . 513479 
March 5, 1981 . 514139 
March 6, 1981 . 510856 
United Kingdom pound: 
March 2, 1981 . 1805 
March 3, 1981 . 2050 
March 4, 1981 . 1980 
March 5, 1981 . 2040 
March 6, 1981 . 1925 


(LIQ-03-01 O:C:E) 
Dated: March 6, 1981. 


Gwenn Kern KirscHNER, 
Acting Chief, 


Customs Information Exchange. 





U.S. Customs Service 
General Notice 


(19 CFR Part 101) 
General Provisions 


Proposed change in the field organization of the Customs Service 
Appeal from U.S. Customs Court, C.A.D. 1259 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This notice proposes to change the field organization 
of the Customs Service by establishing a new port of entry at Austin, 
Tex., in the Dallas/Fort Worth, Tex., Customs district (region VI). 
The proposed change would enable Customs to keep pace with the 
significant increase in Customs-related activities which has occurred 
in central Texas during the past decade. 


DATES: Comments must be received on or before 30 days from 
the date of publication in the Federal Register. 

ADDRESS: Comments (preferably in triplicate) may be addressed 
to the Commissioner of Customs, Attention: Regulations and In- 
formation Division, U.S. Customs Service, 1301 Constitution Avenue 
NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Richard C. Cole- 
man, Office of Inspection, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229; 202-566-8157. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Austin, the State capital of Texas, rapidly is becoming the center 
of international trade in central Texas. During the last decade, the 
area attracted many new manufacturing companies, including major 
electronics firms, high technology businesses, and other leading 
corporations producing a variety of products for distribution in 
markets in Europe, the Middle East, and Central and South America. 
In the last 5 years, the volume of merchandise imported into Austin 
quadrupled; the volume of merchandise exported more than tripled. 

13 
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Presently, however, approximately 42 percent of imported merchan- 
dise destined for Austin is entered through the Customs port of entry 
at Houston, Tex., 162 miles away. Another 20 percent is entered 
through the Customs port of entry at San Antonio, Tex., 77 miles 
away. Transporting merchandise from these locations to Austin 
substantially increases distribution and transportation costs and 
delays delivery of the merchandise to its ultimate destination. 

Establishing a Customs port of entry at Austin would: (1) Reduce 
distribution and transportation costs and reduce the traveltime for 
imported goods destined for Austin; (2) provide the basis for initiating 
scheduled international flights between Austin and foreign cities; 
and (3) enable Customs to obtain more efficient use of its personnel, 
facilities, and resources in the Austin area. 

Accordingly, to keep pace with the expanding needs of Customs- 
related activities in central Texas and to provide better service to 
carriers, importers, and the public, Customs proposes to establish 
a new port of entry at Austin, Tex., in the Dallas/Fort Worth, Tex., 
Customs district (region VI). The geographical boundaries of the 
port would consist of all of the territory within the corporate bound- 
aries of the city of Austin, Tex. 

To accommodate the new Austin, Tex., port of entry in the Dallas/ 
Fort Worth, Tex., Customs district, the Dallas/Fort Worth district 
limits also would be revised to include the State of Oklahoma, and 
those parts of the State of Texas lying north of latitude 32° north, 
and within the area north of latitude 30° north, west of 97° west 
longitude and east of 99° west longitude. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to the Commissioner of Customs. 
Comments submitted will be available for public inspection in 
accordance with section 103.8(b), Customs Regulations (19 CFR 
103.8(b), on regular business days between the hours of 9 a.m. to 
4:30 p.m. at the Regulations and Information Division, room 2426, 
Headquarters, U.S. Customs Service, 1301 Constitution Avenue, 
Washington, D.C. 20229. 


REGULATION DETERMINED TO BE NONSIGNIFICANT 


In a directive published in the Federal Register on November 8, 
1978 (43 FR 52120), implementing Executive Order 12044, Improving 
Government Regulations, the Treasury Department stated that it 
considers each regulation or amendment to an existing regulation 
published in the Federal Register and codified in the Code of Federal 
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Regulations to be significant. However, regulations which are non- 
substantive, essentially procedural, do not materially change existing 
or establish new policy, and do not impose substantial additional 
requirements or costs on, or substantially alter the legal rights or 
obligations of, those affected, may, with secretarial approval, be 
determined not to be significant. Accordingly, it has been determined 
that this proposed amendment does not meet the Treasury Department 
criteria in the directive for significant regulations. 


INAPPLICABILITY OF REGULATORY FLEXIBILITY ACT 


This document is not subject to the provisions of sections 603 and 
604 of title 5, United States Code (as added by sec. 3 of Public Law 
96-354, the Regulatory Flexibility Act), because it is not likely to have 
a significant economic impact upon a substantial number of small 
entities. 

Customs routinely establishes, expands, and eliminates Customs 
ports of entry throughout the United States to accommodate the 
volume of Customs-related activity in various parts of the country. 
Although this proposal may have a limited effect upon some small 
entities in central Texas, it is not expected to be significant because 
the establishment of Customs ports of entry in other locations has not 
had a significant economic impact upon a substantial number of small 


entities to the extent contemplated by the Regulatory Flexibility Act. 


AUTHORITY 


This change is proposed under the authority vested in the President 
by section 1 of the act of August 1, 1914, 38 Stat. 623, as amended 
(19 U.S.C. 2), and delegated to the Secretary of the Treasury by 
Executive Order No. 10289, September 17; 1951 (3C CFR 1949-1953 
Comp., ch. IJ), and pursuant to authority provided by Treasury 
Department Order No. 101-5 (46 FR 9336). 


DRAFTING INFORMATION 


The principal author of this document was Lawrence P. Dunham, 
Regulations and Information Division, Office of Regulations and 
Rulings, U.S. Customs Service. However, personnel from other 
Customs offices participated in its development. 

Dated: March 3, 1981. 

JouNn P. Simpson 
Acting Assistant Secretary of the Treasury. 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1259) 


THE UNITED STATES, APPELLANT U. DAVID E. PORTER, APPELLEE, NO. 
80-32 ( F. 2d ) 


1. CLASSIFICATION—Rapip TRANSIT SEATS. 


Customs Court (now the Court of International Trade) decision 
sustaining importer’s claim to classification of rapid transit seats as 
parts of rail vehicles under item 690.40 (TSUS) is affirmed. 


2. TSUS—“Parts”’ Provision. 


Although a “parts” provision of the tariff schedules does not pre- 
vail over a specific provision for that part, it does prevail over 
provision for articles, not specially provided for. 


3. Ip.—Basket Proviston. 


The U.S. Tariff Commission has specifically declared that item 
727.55 (TSUS) is a basket provision and the lower court character- 
ized that item as a residual provision because of the presence of 
the n.s.p.f. clause in the superior heading. 


4. Court oF INTERNATIONAL TRADE—RULES—AMENDMENT OF 
JUDGMENT. 


Rule 12.2(b) of the Court of International Trade makes clear that 
a judgment may, in the court’s discretion, be amended to achieve a 
just result. 


5. In.—Timetiness—F EDERAL RvLEs oF Civit PrRocEDURE. 


Rule 12.2(b) is silent respecting the timeliness of motions there- 
under; however, guidance in the resolution of the timeliness question 
is provided by FRCP 60(b) which is substantially similar. 


6. Ip.—Mortions To AMEND JUDGMENT—1-Y EAR LIMITATION. 


_ In view of the ae limitation on similar motions to amend a 
judgment under kK RCP 60(b), the passage of 46 days in filing a 
motion under rule 12.2(b) is not an unreasonable delay. 

16 
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U.S. Court of Customs and Patent Appeals, March 12, 1981 


Appeal from U.S. Customs Court, C.A.D. 1259 
[Affirmed.] 
Alice Daniel, Assistant Attorney General, David M. Cohen, Director, Joseph I. 
Liebman, attorney in charge, Madeline B. Kuflik, of counsel, for appellant. 
Barry E. Cohen, attorney for appellee. 


[Oral argument on February 2, 1981, by Madeline B. Kuflik for appellant and Barry E. Cohen for appellee.] 


Before Markey, Chief Judge, Ricu, Baupwin, MILuER, and Niss, Associate 
Judges. 


Markey, Chief Judge. 

[1] The Government appeals from the judgment and order of the 
U.S. Customs Court (now the Court of International Trade),! sus- 
taining David E. Porter’s (Porter’s) classification protest relating to 
imported rapid transit seats. Judge Landis held proper a classification 
under item 690.40 (TSUS), parts of rail vehicles or cars, disapproving 
the classification under item 727.55 (TSUS), furniture and parts 
thereof not specially provided for (n.s.p.f.). We affirm. 


BACKGROUND 


Passenger seats designed to be permanently bolted to the walls 

of rail vehicles were imported from Brazil exclusively to equip the 
San Francisco Bay Area Rapid Transit (BART) rail vehicles. Porter 
protested classification under item 727.55? and advanced a claim 
under item 690.40. The United States concedes that the BART 
seats are parts of rail vehicles or cars, but argues that the furniture 
classification is the more specific and therefore controlling. Judge 
Landis, having found that both provisions described the merchandise, 
held the parts classification under item 690.40 preemptive of the 
residual classification under item 727.55 as a matter of law and 
entered summary judgment for Porter. 
(The term “foregoing articles” refers to “‘self-propelled rail vehicles 
designed to carry passengers or articles” and “railroad and railway 
rolling stock; passenger, baggage, mail freight and other cars, not 
self-propelled.’’) 


1 Reported at 82 Cust. Ct. 259, C.D. 4808, 475 F. Supp. 688 (1979); an order amending the judgment is 
reported at 84 Cust. Ct. ——, C.D. 4857 (1980). 
2 Schedule 7, Part 4—Specified Products; Furniture, and Parts Thereof, Not Specially Provided For: 
727.55 10% ad val. 
3 Schedule 6, Part 6, Subpart A—Metal and Metal Products Transportation Equipment; Rail Locomo- 
tives and Rolling Stock 


Parts of the Foregoing Articles 
s > 


Other 
- 


. 


600.40 Other 5.5% ad val 
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Forty-six days after judgment, Porter moved under Customs Court 
Rule 12.2 for an order amending that judgment, which was limited to 
transverse transit seats, to include window and longitudinal seats 
under the same classification alleging that his motion inadvertently 
failed to include window and longitudinal seats. The motion to amend 
being denied, Porter appealed to this court. 

Finding no “substantive distinction with regard to classification of 
a transverse seat versus a longitudinal or window seat,” this court 
remanded for reconsideration of the motion. Judge Landis adhered to 
his previous denial of the motion, but amended the judgment sua 
sponte to include longitudinal and window seats under item 690.40.‘ 
The Government has appealed the grant of summary judgment and 
the order amending that judgment. 


ISSUES 


The issue is whether error occurred in (1) holding the merchandise 
properly classified under item 690.40, and (2) amending the judgment 
to include longitudinal and window seats. 


OPINION 
(1) Classification 

The Government argues that: (1) Headnote 1 (727.55 TSUS) evi- 
dences a specific legislative intent to include rapid transit seats within 
the furniture classification; and (2) if reference to Customs Service 
Rules of Construction were necessary to determine classification, item 
727.55 (TSUS) more specifically describes the transit seats than 
item 690.40 (TSUS). 

Porter maintains that the rapid transit seats in issue are not in the 
first instance classifiable under item 727.55, although if dual classifica- 
tion is possible, Porter contends that the “parts” provision of 690.40 
is more specific and therefore prevails. 

Interpretative headnote 1 (727.55 TSUS) provides in relevant part: 


For the purposes of this subpart, the term “furniture” includes 
movable articles of utility, designed to be placed on the floor or 
ground, and used to equip dwellings, offices, restaurants, libraries, 
schools, churches, hospitals, or other establishments, aircraft, 
vessels, vehicles, or other means of transport, gardens, patios, 
parks, or similar outdoor places, even though such articles are 
designed to be screwed, bolted, or otherwise fixed in place on the 
floor or ground; and kitchen cabinets and similar cupboards, seats 
and beds, and sectional bookcases and similar sectional furniture, 
even though desiyned to be fixed to the wall or to stand one on the 
other. * * * [Italics is ours.] 


4 Upon remand, the parties were requested to submit memoranda on the differences in the characteristics 
of transverse seats and window or longitudinal seats. The parties agreed that there are none for classification 
purposes. 
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The Government cites Parts Manufacturing Associates, Inc. v. U.S., 
73 Cust. Ct. 42, C.D. 4552, 377 F. Supp. 1356 (1974), for the proposi- 
tion that item 727.55 is a specific provision for furniture and parts 
thereof. In Parts Manufacturing the Customs Court held that floor- 
mounted aircraft seats were properly classifiable as furniture under 
item 727.55, rather than parts of aircraft under item 694.60. Because 
the Customs Court did not consider the n.s.p.f. qualification of item 
727.55 (TSUS) in reaching its ruling, Porter suggests that decision 
was plainly erroneous. 

We do not consider Parts Manufacturing controlling. That case 
is distinguishable in that seats affixed to the floor of aircraft are 
specifically covered by the headnote whereas the headnote clause 
relating to seats affixed to walls makes no mention of vehicles. There 
has been no showing of any specific congressional intent to include 
rail vehicles or railcars under the headnote definition. 

In Albert E. Price, Inc. v. United States, 60 CCPA 127, 129, C.A.D. 
1095, 476 F. 2d 1354, 1356 (1973), this court discussed the relevant 
headnote and approvingly quoted the Customs Court opinion be- 
low ° as follows: 

* * * [T]he headnote discussion of furniture was, on its face, 
intended to certify the inclusion of furniture which was per- 
manently fastened to the premises, either on the floor or on the 
om, opposed to furniture which was movable at will. [Italic 
added. 


Other cases which concerned the scope of the headnote defining 
furniture are consistent with the discussion in Price.® Items determined 
to be beyond the scope of headnote 1 include wine racks and bars,’ 
rattan chairs® (suspended either from the ceiling or a post extending 
from the wall), and motorized wheelchairs.® That the BART seats are 
designed to be fixed to a wall does not alone render the exclusion of 
those items from classification as furniture inconsistent with classifi- 
cation of the BART seats under item 727.55. 

Because the Government acknowledges that the BART seats are 
parts of rail vehicles or cars, and are therefore within the purview of 
item 690.40, the appropriate analysis is directed at determination of 
whether item 727.55 or 690.40 shall prevail. 


5Albert E. Price, Inc.. v. United States, 68. Cust. 50, C.A.D. 4334 (i972). 

6 Arthur J. Humphreys, Packard-Bell Electronics v. United States, 59 Cust. Ct. 231, C.D. 3128, 272 F. Supp. 
951 (1967), aff’d, 56 CCPA 67, C.A.D. 956,.407 F. 2d 417 (1969); Sankyodai Corp. v. United States, 62 Cust. Ct. 
630, C.D. 3837 (1969), 

7 Karoware, Inc. v. United States, 77 Cust. Ct. 112, C.D. 4681, 427 F. Supp. 402 (1976), aff'd, 65 CCPA 1, 
C.A.D. 1197, 564 F. 2d 77 (1977). Ability of wine racks and bars to be placed on the floor or hung from a wall 
does not satisfy the requirement that the articles be designed to be placed on the floor or fixed to the wall. 

8 Morris Friedman v. United States, 69 Cust. Ct. 184, C.D 4392, 351 F. Supp. 611 (1972). Hanging chairs were 
not designed to be placed on the floor or ground or to be fixed to the wall. 

® Abbey Rents v. United States, 79 Cust. Ct. 103, C.D. 4720, 442 F. Supp. 540 (1977), aff’d, 66 CCPA 2, 
C.A.D. 1213, 585 F. 2d 501 (1978). In Abbey this court noted that no evidence presented established use of a 
motorized wheelchair solely as an article of furniture to the exclusion of its primary mobility function. 
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The statutory presumption of correctness to which classification by 
the Customs Service is entitled, 28 U.S.C. 2635(a), is balanced by 
General Interpretative Rule 10(c): 


_ [A]n imported article which is described in two or more provi- 
sions of the schedules is classifiable in the provision which most 
specifically describes it. * * * 


Reviewing the status of the BART seats as parts of rail vehicles, the 
trial court found: 


The nature, function, and purpose of these BART seats con- 
clusively show that they are parts of the rail vehicle. The seats 
are specifically designed for the BART cars and are incapable of 
being used for any other purpose. The seats cannot even be used 
as seats independent of the BART car. Once installed, the seats 
become an integral part of the vehicle. Finally, BART is incapable 
of functioning as intended without the seats. 

The nature, function, and purpose of the seats argue for their classi- 
fication under 690.40 as parts of rail vehicles. 

The trial court held that the n.s.p.f. clause in the superior heading of 
item 727.55 renders that item a basket provision which, as a matter of 
law, is inferior to the parts provision (690.40). The Government 
contests the significance of the n.s.p.f. clause and contends that item 
727.55 is a specific provision for rapid transit seats, which is generalized 
by the n.s.p.f. clause only with respect to the specific materials of 
construction. That argument fails to recognize that the n.s.p.f. clause 
is found in the superior heading which precedes item 727.55 and 
numerous other classification items in the same furniture subpart. 
Item 727.55 is then further generalized by the absence of any limita- 
tion relating to materials. 

[2] Further guidance in determining which of the competing tariff 
provisions must prevail is provided by General Interpretative Rule 
10(ij), which states that “‘a provision for parts of an article covers a 
product solely or chiefly used as a part of such article, but does not 
prevail over a specific provision for such part.” 

An important and well-established corollary to rule 10(ij) is that a 
provision for parts is more specific than a provision for article, not 
specially provided for, and therefore prevails over such a basket 
category. ‘Tariff Classification Study,’ seventh supplemental 
report at 99 (U.S. Tariff Commission, 1963); J. E. Bernard and Co., 
Inc. v. United States, 62 Cust. Ct. 536, C.D. 3822, 299 F. Supp. 1129 
(1969), aff’d, 58 CCPA 91, C.A.D. 1009 (1971). 

[3] The U.S. Tariff Commission has specifically declared that 
“Item 727.55 is a basket provision to cover all furinture of other 

10 The quotation of the nature, function, and purpose of the merchandise was in reference to Mattel Inc. v. 


United States, 61 Cust. Ct. 75, C.D. 3531, 287 F. Supp. 999 (1968), which enunciated those considerations in 
determining whether an item is part of an article for tariff purposes. 
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materials,” |! and the Customs Court has characterized item 727.55 
as a residual provision because of the presence of the n.s.p.f. clause in 
the superior heading. Sankyodai v. United States, supra; Arthur J. 
Humphreys, Packard-Bell Electronics v. United States, supra. 

In Sankyodai the Customs Court was faced with a situation analo- 
gous to the present case. The merchandise in question was wooden 
seats imported for use in connection with certain domestically manu- 
factured boats. After considering the significance of the same furniture 
headnote which precedes item 727.35, the court held that the seats 
were properly classified as parts of yachts or pleasure boats rather 
than as furniture of wood, not especially provided for. The Customs 
Court reasoned that since the merchandise could be classified under a 
specific tariff provision for parts of yachts or pleasure boats, classifica- 
tion under a residual provision was preempted as a matter of law. 62 
Cust. Ct. at 633. 

We find no reason to depart from the rationale of Sankyodai as 
applied by the court below. Accordingly, we affirm the grant of sum- 
mary judgment to Porter, classifying the BART seats as parts of rail 
vehicles or cars under item 690.40 (TSUS). 


(2) Amendment of judgment 
Rule 12.2(b) of the Court of International Trade provides: 


Amendment of judgments 


(b) Mistakes; Inadvertence; Excusable Neglect: On motion 
and upon such terms as are just, the court may relieve a party 
or his legal representative from a final judgment, order, or pro- 
ceeding for mistake, inadvertence, surprise, or excusable neglect. 


[4] Rule 12.2(b) makes clear that a judgment may, in the court’s 
discretion, be amended to achieve a just result. 

The Government maintains that such discretion should be confined 
by the 30-day time limit of 28 U.S.C. 2639.” That statute deals with 
retrials and rehearings, and no basis is seen for equating a motion 
thereunder with a motion to amend like that here involved. 

[5] Rule 12.2(b) is silent respecting the timeliness of a motion 
thereunder and the question has not previously been addressed. The 
first sentence of Federal Rules of Civil Procedure (FRCP) 60(b),” 


11 “*Tariff Classification Study,” schedule 7, p. 243 (1960). 
12 28 U.S.C. 2639 provides: 
Retrial or rehearing , - 
The judge who has rendered a judgment or order may, upon motion of a party or upon his own motion, 
grant a retrial or a rehearing, as the case may be. A party’s motion must be made or the judge’s action 
on his own motion must be taken, not later than 30 days after entry of the judgment or order. 


13 FRCP 60(b), from which rule 12.2(b) was derived, provides, in pertinent part: 
RULE 60. RELIEF FROM JUDGMENT OR ORDER 


(b) Mistakes; Inadvertence; Excusable Neglect; Newly Discovered Evidence; Fraud, etc. On motion 
and upon such term. as are just, the court may relieve a party of his legal representative from a final 
judgment, order, or proceeding for the following reasons: (1) Mistake, inadvertence, surprise, or ex- 
cusable neglect; (2) newly discovered evidence which by due diligence could not have been discovered 
in time to move for a new trial under rule 59(b); (3) fraud * * *. The motion shall be made within a 
reasonable time, and for reasons (1), (2), and (3) not more than 1 year after the judgment, order, or 
proceeding was entered or taken. 
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being substantially similar, provides guidance in the resolution of the 
timeliness question, although the rules are expressly applicable only 
to the U.S. district courts. Matter of N.C. Trading, 586 F. 2d 221, 231 
(CCPA 1978). 

Motions under FRCP 60(b), when based on mistake, inadvertence, 
or excusable neglect, must be made within a reasonable time, and in 
any case not more than 1 year after the judgment order or proceeding 
was entered or taken. 

[6] In view of the 1-year limitation on similar motions to amend a 
judgment under FRCP 60(b), we do not consider unreasonable the 
passage of 46 days in filing a motion to amend under CIT rule 12.2. 
Moreover, the Government has demonstrated no actual prejudice 
resulting from the motion’s filing 16 days after the 30-day period it 
views as permissible. 

We therefore find no abuse of discretion in the trial court’s grant of 
relief under rule 12.2, amending the judgment to include all items 
encompassed in Porter’s original protest, where those added items are 
admittedly indistinguishable for classification purposes. 

Accordingly, the judgment and subsequent order amending that 
judgment are affirmed. 


(C.A.D. 1260) 


THe FERRISWHEEL, APPELLANT v. THE UNrITED STATES, APPELLEE, 
No. 80-28 


(—— F. 2d ——) 
1. CLASSIFICATION—ScorTisH HIGHLAND DREss. 


Court of International Trade judgment sustaining classification of 
articles of Scottish Highland dress as ornamented wearing apparel 
is affirmed in part, reversed in part. 


2. Ip.—ORNAMENTED GARMENTS. 


Premise that garments having clearly ornamental features are 
classifiable as “not ornamented” because ornamentation is necessary 
to make garments authentic type is rejected. 


3. Ip.—ARGYLL AND SHERIFFMUIR JACKETS. 


Argyll and Sheriffmuir jackets are ornamented by braiding work 
on sleeves and pocket flaps. 


4. Ip.— FuncTIONAL FEATURES. 


Functional features do not lose their functionality because they 
may not actually be used by most wearers. 
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5. Ip.—EPAauLEts 


Epaulets on Argyll and Sheriffmuir jackets are not retained 
primarily for decorative reasons, since there are times when utility 
of epaulets is essential. 


6. Ip.— FRINGE on Kitts—ORNAMENTATION. 


Presence of fringe on kilts, would not per se render imported 
garment ‘‘ornamented’’. 


7. Ip.— FUNCTIONALITY. 


Where amount of self-fringe on kilts is minimal and used where a 
hem is required, fringe is primarily functional and only incidentally 
decorative. 


U.S. Court of Customs and Patent Appeals, March 12, 1981, Appeal from U.S. 
Customs Court C.A.D. 1260 


|Modified.] 

Joseph S. Kaplan, Lance E. Tunick, Thomas G. Ferris, Esq., pro se, for appellant. 

Alice Daniel, Assistant Attorney General, David M. Cohen, Director, Joseph I. 
Liebman, Attorney in charge, Sidney N. Weiss, of counsel, for appellee. 


Oral argument on December 1, 1980 by Joseph S. Kaplan for appellant and Sidney N. Weiss for appellee.) 
Before Markey, Chief Judge, Ricu, Batpwin, MILLER, and Nirs, Associate 


Judges. 


Nigs, Judge. 


[1] This appeal is from the judgment of the U.S. Customs Court 
(now the U.S. Court of International Trade), 84 Cust. Ct. 98 
4844, 489 F. Supp. 263 (1980), as amended by order dated July 28, 
1980, sustaining the classification of articles of Scottish Highland dress 
as ornamented wearing apparel. We affirm in part and reserve in part. 


THE IMPORTED MERCHANDISE 


The merchandise in question consists of two men’s kilts made of 
wool, one man’s Sheriffmuir jacket made of cotton, and one man’s 
Argyll jacket made of wool, imported by appellant from Scotland in 
1975 and 1976. 

STATUTORY PROVISIONS 


The kilts and the Argyll jackets were classified by the Customs 
Service officials under item 380.02 of the Tariff Schedules of the 
United States (TSUS), as modified by T.D. 68-9, as men’s wearing 
apparel, ornamented, of wool. The Sheriffmuir jacket was classified 
under TSUS item 380.00, as modified by T.D. 68-9, as men’s wearing 
apparel, ornamented, of cotton. 


Appellant contends that none of the imported merchandise is orna- 
mented, and that the kilts and Argyll jacket should properly be classi- 
fied under TSUS item 380.66, and the Sheriffmuir jacket under TSUS 


338-817 0 - 81 - 3 
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item 380.12, as modified by T.D. 68-9. The relevant tariff provisions 
read as follows: 


Classified under: 
Schedule 3, = 6, subpart F. 
Men’s or boys’ lace or net wearing ap- 
parel, whether or not ornamented, and 
other men’s or boys’ wearing apparel, 
ornamented : 
380. 00 Of cotton 35% ad val. 
380. 02 42.5% ad val. 
Claimed under: 
Schedule 3, part 6, subpart F: 
Other men’s or boy’s wearing apparel, 
not ornamented: 
Of cotton: 


* ok * * * 
Valued over $4 each 8% ad val. 


* * * * * 


Of wool: 


* * * * * 


380. 66 Valued over $4 per pound____.--..  37.5¢ per lb.+ 
21% ad val. 


Schedule 3, headnote 3 reuds in pertinent part: 
3. For the purposes of tariff schedules— 

(a) the term ‘‘ornamented,’’ as used with reference to textile 
fabrics and other articles of textile materials, means fabrics 
= articles of textile materials which are ornamented 
with— 


* * * * * * * 


(iii) lace, netting, braid, fringe, edging, tucking, or 
trimming, or textile fabric; 
* * * * * * * 


(b) ornamentation of the types or methods covered hereby 
consists of ornamenting work done to a pre-existing textile 
fabric, whether the ornamentation was applied to such 
fabric— 

(i) when it was in the piece, 
(ii) after it has been made or cut to a size for particular 
furnishing, wearing apparel, or other article, or 
(ui) after it had actually been incorporated into an- 
other article, 
and if such textile fabric remains visible, at least in significant 
ss after ornamentation: Provided, That lace, netting, 
raid, fringe, edging, tucking, trimming or ornament shall 
not be required to have had a separate existence from the 
fabric or other article on which it appears in order to con- 
stitute ornamentation for the purposes of this headnote; * * *. 
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COURT OF INTERNATIONAL TRADE 


The classification by the Customs Service arises from the presence 
on the jackets of braid sewn on the cuffs and pocket flaps and also 
from the presence of epaulets, on one jacket of cloth and on the other 
of braid. The kilts have the familiar self-fringed edge on the apron. 

Appellant argues that the fringe and epaulets are functional features 
in the sense of being utilitarian and that the braid is used to simulate 
buttonholes which are functional features. Further, these features 
should be deemed functional since they are necessary to give the 
garments authenticity. 

The Court of International Trade upheld the classification, finding 
the fringe and epaulets to be only incidentally functional and the 
braid to be without any function. The court concluded: 

In substance, plaintiff urges the court to hold that garments, 
having clearly ornamental features which may be traditional, are 
classifiable as not ornamented because the ornamentation is nec- 
essary to make the garment authentic. The court has found no 
statutory or decisional authority for such a holding. Traditional 
features, such as the fringe, braid and epaulets, are retained 
when no longer functional because they enhance the aesthetic 
appeal and beauty of the garment. When features, whether or 
not traditional, are added to a garment primarily for purposes of 
decoration and ornamentation, the garment is ornamented within 
the meaning of the tariff schedules. 


OPINION 


[2]We agree with the rejection by the court below of the premise 
that garments having clearly ornamental features are classifiable as 
not ornamented because the ornamentation is necessary to make the 
garments authentic. Appellant has cited nothing in the statute or in 
precedent supporting its position, and we do not find its arguments 
compelling. Thus, we begin from the point that authentic Highland 
dress must be judged by the same standards as other articles of 
wearing apparel. 


The Argyll and Sheriffmuir jackets 

[3] We agree with the court below that the jackets are ornamented 
by braid on the sleeves and on the pocket flaps. The braiding is 
clearly ‘“‘ornamental work done to a preexisting fabric” (schedule 3, 
headnote 3(b)) and, admittedly, performs no function. Moreover, 
although some of the braid is located where buttonholes would be 
located, the extent of the braid negates an. assertion that thé braid 
simulates buttonholes. To a large extent, the braid is purely dec- 
orative. 

In view of our conclusion that the jackets are ornemented by the 
braiding on the sleeves and pocket flaps, it would ordinarily be un- 
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necessary to decide whether the jackets are further ornamented by 
epaulets. However, since the Customs Service has announced that 
it is reconsidering its classification of other garments in light of the 
court’s ruling on this point,’ we will address this issue. 

The court below concluded that the epaulets on the jackets which 
were originally functional were infrequently used for their intended 
purpose and, therefore, the eqaulets were primarily retained for 
decorative effect. We disagree. Functional features do not lose their 
functionality because they may not actually be used by most wearers. 
If this were the test, the functionality of features on garments could 
only be determined after their sale to the public. 

The record establishes that the epaulets on jackets of the types 
here imported were affixed for functional purposes. The left epaulet 
is designed to be used to fasten a plaid? to the shoulder. The right 
epaulet is intended to hold a sword belt. An epaulet may also be 
useful to hold a bonnet. Such uses need not occur every time such a 
jacket is worn. A belt does not lose its essentially [4] functional 
character by being left unfastened. It is functional capability, to- 
gether with the appropriateness of that function to the garment, 
which determines whether or not it is functional. There is credible 
undisputed testimony here that both [5] epaulets continue to serve 
their intended purposes, at least when the jackets are worn on cere- 
monial occasions. These facts are sufficient to negate that the epaulets 
are retained primarily for decorative reasons, since there are times 
when the utility of the epaulets is essential.’ 


The kilts 


We agree with appellant that the fringe on the subject kilts is 
primarily functional. Thus the garments are not ornamented. 

There is no dispute that the lapped edge of the apron of the kilt 
requires some type of finishing to prevent it from unravelling. From 
our examination of the garment, it is apparent that this edge would 
be likely to wear more quickly than other exposed edges and is subject 
to particular stress from the straps and buckles which are affixed to 
hold the front apron in place. Appellee, having conceded that some 
reinforcement is required to finish the edge along the front lap, argues 
that a row of stitching along this length performs adequately. 


145 Fed. Reg. 54,085 (1980). 

2 A plaid is a rectangular length of tartan, worn on the left shoulder. 

3 At oral argument appellant admitted that Argyll and Sheriffmuir jackets have always been classified 
as ornamented for tariff purposes and that by classifying the entries presently before this court as ornamented, 
the Customs Service did not change its classification practices with respect to such garments. Accordingly, 
appellant’s due process argument is without merit. Also, its allegation that the Customs Service dic not 
comply with 19 U.S.C. 1315(d), relating to procedures for establishing a higher rate of duty by adminis- 
trative ruling, is without foundation in the record and was not raised below. We will not consider this al- 
legation raised for the first time on appeal. International Seaway Trading Corp v. United States, 61 CCPA 
20, 24-25, 488 F. 2d 544, 547 (1973). 
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The testimony of Mr. Ferris, who is the president of appellant, 
is persuasive that the addition of two pieces of fabric to the edge of 
the apron is to thicken and protect the edge of the kilt from wear. 
Appellee offered no evidence to the contrary and it is, in any event, 
self-evident from the style of the garment. Appellee argues, in effect, 
that the extra reinforcement is unnecessary. Were we to accept the 
Government’s position, it would not matter, logically, whether the 
material added were fringed or not. The addition of any material 
along the vertical edge of the top apron would be ornamentation 
since stitching alone could perform the function. The test, however, 
is not whether the added fabric is necessary, but whether it is pri- 
marily functional. Endicott Johnson Corp. v. United States, 617 F. 2d 
278 (CCPA 1980). 

The conclusion that adding fabric at the apron edge is functional 
does not, however, resolve the issue of the fringe. The further testimony 
of Mr. Ferris is that after the extra fabric is affixed to the apron, that 
fabric is fringed by removing a few threads. Is the resultant fringe 
primarily ornamental or functional? 

The trial court correctly noted that [6] the presence of fringe would 
not per se render an imported garment ornamented despite the lan- 
guage of schedule 3, headnote 3. We start with a presumption that 
visible fringe is to some extent ornamental. We also recognize that 
fraying the edge of a fabric to create a self-fringe can be a functional 
alternative to hemming a cut edge, thereby eliminating the inherent 
bulkiness of a hem. The fringe in issue functions in such manner. 
Without the fringe, the cut edges of the added fabric would have to 
be hemmed in order to prevent uncontrolled fraying. We conclude, 
therefore, that the fringe here is functional in addition to being dec- 
orative. 

In deciding which is its primary purpose, the controlling consideration 
then becomes the actual appearance of the fringe. On the kilts here in 
question it is only by close examination that one would be aware of the 
presence of fringe. The fringe on one of the added pieces is approxi- 
mately one-eighth inch wide and on the other less than one-quarter 
inch. The pattern of the fringe matches that in the fabric of the kilt. 
The decorative effect is thus minimal, and we conclude that functional- 
ity is its primary purpose. We cannot distinguish the use of fringe here 
from the use of a decorative but primarily functional edging on 
sweaters found to be nonornamental in Blairmoor Knitwear Corp. 
v. United States, 60 Cust. Ct. 388, 284 F. Supp. 315 (1968), or the 
decorative but primarily functional extra stitching on shoe uppers in 
Endicott Johnson, supra. 

To reiterate, we do not hold that self-fringing a raw edge in place of 
hemming makes the fringe primarily functional. Fringe can be so 
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created that jt would be primarily decorative, for example, because 
of its length or because it is tied into a pattern. [7] Here, the amount of 
fringe created is minimal (in this case, the fringe is no more than the 
width of the smallest hem which it would be possible to make), and it 
is used where a hem would be required. We conclude that this fringe is 
primarily functional and only incidentally decorative.* 


CONCLUSION 


The judgment of the court below upholding classification of appel- 
lant’s imported Argyll and Sheriffmuir jackets under items 380.02 and 
380.00, TSUS, respectively, is affirmed. The judgment upholding 
classification of the imported kilts under item 380.02, TSUS, is 
reversed. The subject kilts are classifiable under item 380.66, TSUS. 


(C.A. 79-35 and 80-4) 


SEALED Arr CORPORATION, APPELLANT v. U.S. INTERNATIONAL TRADE 
Commission, PotysussBLE, Inc., Tone Srazr INpustRiaAL Co., 
Lrp., APPELLEES, APPEAL No. 79-35 

Unipak (H.K) Lep., appetuant, v. U.S. INTERNATIONAL TRADE 
Commission. SEALED AIR CORPORATION, APPELLEES, APPEAL No. 
80-4 

(——F.._2d——) 


1. Sec. 337, Tarirr Act oF 1930, as AMENDED. MULTICELLULAR 
Puastic Frum. 


The determination of the U.S. International Trade Commission 
that there exists a violation of 19 U.S.C. 1337 because of importa- 


tion into the United States of certain multicellular plastic film is 
affirmed. 


2. FinpING OF EQUIVALENCE. 


A finding of equivalence is one of fact made against the context 
of the patent, the prior art and the particular circumstances of the 
case which finding will not be disturbed unless contrary to the weight 
of the evidence. 


3. LD: 


Equivalence is established by showing the claimed method in all 
substantial aspects has been followed, not by showing accomplish- 
ment of the same result. 


4 Appellee argues that Mr. Banks, an expert witness for appellant, admitted that on kilt-like skirts for 
women, similar to the imported kilts in appearance, the fringe constituted ornamentation. We do not place 
that Interpretation on Mr. Banks’ testimony. The thrust of Mr. Banks’ testimony, as well as that of Mr. Ferris, 
was that women’s kilt-style skirts were not traditional. Therefore, the argument could not be made that the 
fringe should he considered an inherent part of a standard authentic garment. Since we reject that argument 
as to men’s kilts as well, this testimony with respect to women’s kilts is irrelevant. 
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4. PERSONAL JURISDICTION—EXcLUSION ORDER Acatnst Goons, 
Nor Partizs. 


An exclusion order operates against goods not parties and is not 
contingent upon a determination of personal jurisdiction over 
Unipak, a foreign manufacturer. 


5. RemeEpIEs For Domestic Inpustries AGAINST UNFAIR ForEIGN 
ComPETITION. 


The Tariff Act of 1930 and its predecessor, the Tariff Act of 1922 
were intended to provide an adequate remedy for domestic industries 
against unfair methods of competition and unfair acts instigated by 
foreign concerns operating beyond the personal jurisdiction of 
domestic courts. 


6. Exctusion or Propucts—Norticr To ForEIGN MANUFACTURER. 
The ITC, upon investigation and determination of a violation of 

19 U.S.C. 1337, could exclude the products sold by a domestic owner/ 

importer/consignee, under its subject matter jurisdiction, whether 

or not it named the foreign manufacturer as a respondent or gave 

notice to that foreign manufacturer. 

7. Correctness oF Decision or ITC. 


The decision of the ITC must be affirmed where the result is 
correct, notwithstanding its reliance on a wrong ground or a wrong 
reason. 


8. ITC ProcepurEsS—DETERMINATION OF SECTION 337 VIOLATION. 


The ITC must follow established procedures in making a de- 
termination that a violation of 19 U.S.C. 1337 has occurred and may 
exclude a product only after completion of such procedures. 


9. Ib. 


Congress has authorized the ITC the right to summon witnesses, 
to take testimony, to require the production of documents and other 
evidence and to adopt such reasonable procedures, rules, and regula- 
tions as it deems necessary to carry out its functions and duties. 


10. Ip. Rerusat oF RESPONDENT TO COOPERATE. 


Where the subject patent claims relate to a process, the practice 
of which is not discernible from an examination of the product, the 
refusal of the respondent to cooperate cannot prevent the ITC from 
reaching a determination. 


11. In. 


Where a respondent refuses to provide indispensable evidence of 
noninfringement the ITC can apply the provisions of rule 210.21. 


12. Frnp1ne or ViotatTion UNDER SEcTION 337 ON EXCLUSION OF 
Propvwcts. 


Upon a determination of violation of 19 U.S.C. 1337, the ITC 
may exclude all such products from entering the United States 
contingent upon a petition for an ITC proceeding to determine 
whether entry should be allowed. 
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13. ITC Expertise In EvaLuatton oF LIKELIHOOD OF INJURY TO 
AMERICAN BUSINESS. 


In view of the ITC’s expertise in evaluating the likelihood of 
injury to American business, and absent a showing of protectable 
rights, it is not the function of a court to substitute a different 
remedy of its own design or substitute its view of the public interest. 


U.S. Court of Customs and Patent Appeals, March 12, 1981 
Appeal from International Trade Commission 
ITC Investigation No. 337 TA 54 


[Affirmed.] 

In 79-35 and 80-4: Lawrence I. Lerner, Harvey Kaye for Sealed Air. Glen R. 
Grunewald for Tong Seae. N. Tim Yaworski and Michael H. Stein for I.T.C. 

In 80-4 only: Peter W. Gowdey, Michael L. Keller, W. S. Graham Welton, pro se, 
for UNIPAK. 


[Oral argument on October 6, 1980, by Sydney David for appellant, Glen R. Grunewald for Tong Seae & 
Polybubble, N. Tim Yaworski for ITC in 79-35. Peter W. Gowdey for appellant, N. Tim Yaworski for 
ITC, Sydney David for Sealed Air in 80-4.] 


Before Markey, Chief Judge, Rich, Baupwin, MiuteER, and Niss, Associate 


Judges. 


Markey, Chief Judge. 

[1] This is a consolidated appeal from the June 29, 1979, deter- 
mination of the U.S. International Trade Commission (ITC) ter- 
minating investigation No. 337-TA-54, “Certain Multicellular 
Plastic Film’’ (film). All respondents save one were found in violation 
of section 337 of the Tariff Act of 1930, as amended by the Trade 
Act of 1974, by reason of the importation of the film into, or its sale 
in, the United States. We affirm. 


BACKGROUND 


On May 12, 1978, Sealed Air Corp. (Sealed Air) filed a complaint 
with the ITC, alleging violations of section 337 of the Tariff Act of 
1930, as amended (19 U.S.C. 1337), by the importation into the 
United States, or subsequent sale, of film manufactured in a foreign 
country by processes that allegedly infringed method claims 1 and 2 
of U.S. Letters Patent 3,416,984 (’984). 

After a January 1979 evidentiary hearing, a Commission Adminis- 
trative Law Judge (ALJ) concluded that the claims were invalid under 
35 U.S.C. 103 and recommended that no violation of 19 U.S.C. 1337 
be found. The ALJ determined that the ITC had jurisdiction over all 
respondents. 

Manufacturers named and served were: Tong Seae Industrial Co., 
Ltd. (Tong Seae) of Taiwan; Conform Plastics Ltd. (Conform) of 
New Zeeland; and Unipak (H.K.) Ltd. (Unipak) of Hong Kong. 
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Importers named and served were Polybubble, Inc. (Polybubble) and 
Peter Darlington, d.b.a. Solar Pool Covers (Darlington). 

Unipak neither answered the complaint nor participated in dis- 
covery. Conform filed a response but did not participate in discovery 
or in the hearing. Darlington participated in discovery but not in the 
hearing. Neither Conform nor Darlington is represented in this appeal. 

A June 26, 1978, mailing of the complaint and other papers by the 
ITC to Unipak resulted in a return receipt stamped July 6, 1978. 
Unipak admittedly received Sealed Air’s request for discovery and 
declined to participate. Four shipments of film into the United States 
were made by Unipak, with Polybubble as the importer. 

On December 7, 1978, upon motion by Sealed Air, the ALJ issued 
order No. 6, finding Unipak in default and ruling that “without further 
notice to Unipak, the facts may be found to be as alleged in the com- 
plaint and notice of investigation.” 

The Commission: (1) Reversed the ruling of invalidity; (2) found 
Tong Seae’s process noninfringing; and (3) sustained the finding of 
jurisdiction with respect to Unipak. Conform and Unipak were found 
to have infringed claims 1 and 2 of the ’984 patent. All respondents ex- 
cept Tong Seae were held in violation of 19 U.S.C. 1337. 

Polybubble, as an importer of Unipak’s products, and Tong Seae 
challenge the ruling that the 984 patent is valid. Sealed Air challenges 
the determination of noninfringement by Tong Seae. Unipak chal- 
lenges the determination that it is subject to the jurisdiction of the 
ITC.! 

ISSUES 


(1) Would the subject matter of claims 1 and 2 of the ’984 patent 
have been obvious to one of ordinary skill in the art at the time the 
invention was made? 

(2) Was the determination that Tong Seae’s extrusion process does 
not infringe claims 1 and 2 of the ’984 patent erroneous? 


(3) Did the ITC have jurisdiction to exclude Unipak’s product? 


(1) Validity of Claims 1 and 2 
(a) The invention 
The ’984 patent discloses and claims a process for manufacturing 
film. Two sheets of polyethylene are so heated, shaped, and bonded 
together as to form numerous airtight cells. The resulting cushioning 
and insulating properties make the product useful as packaging 
material and as covers for swimming pools. 


1 The finding of infringement by Conform is not challenged on this appeal. Unipak’s brief argues non- 
infringement, but that issue is not before us. The standing of the parties to present arguments on the validity 
of the ’984 patent is fully described in this court’s review of Sealed Air’s motion to dismiss and strike portions 
of a separate appeal, reported as Tong Seae Industrial Co., Ltd., et al. v. USITC, et al.—— CCPA ——, 
decided Jan. 7, 1980. Upon stipulation of the parties, that appeal was dismissed in favor of the present appeal. 
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In the ’984 process, two sheets of film are separately heated. One 
sheet (the embossed film) is heated to a low temperature sufficient to 
render it deformable by vacuum drawing into the cavities of an 
embossing roller to form numerous discrete embossments. The second 
sheet (the laminating film) is heated to about the fusion temperature 
with at least one surface above the fusion temperature, and then 
applied to the now embossed surface of the embossed film while the 
latter is still on the embossing roller. During their mating, transfer of 
heat from the laminating film to the embossed film seals the two films 
to form a product having numerous airtight cells. 

Unlike prior art techniques, the ’984 process employs a cooler 
embossed film and a hotter laminating film. It had previously been 
thought that effective sealing required the mating surfaces of both 
films to be at or above the fusion temperature” at the kiss point, 
where the embossed film contacted the laminating film. The problem 
was that when the embossed film was heated to fusion temperature, 
it became so soft and weak that individual embossments often ruptured 
when subjected to vacuum during their formation. The solution to 
that problem disclosed in the ’984 patent is to so increase the tem- 
perature of the contact surface of the laminating film as to allow a 
reduced temperature of the contact surface of the embossed film, thus 
permitting vacuum embossment without rupture, and to transfer the 
excess heat from the laminating film to the embossed film at the kiss 
point, thus equalizing the temperatures of both films at or above the 
fusion temperature and producing an effective heat seal between them, 


Claims 1 and 2 of the ’984 patent read: 


1. The method of making cellular material comprising the 
steps of embossing a first heated sheet of plastic material having 
thermoplastic properties, said sheet having been heated on one 
side to about its fusion temperature, said embossments extend- 
ing from the other side of said sheet, reducing the temperature 
on the other side of said sheet below the embossing temperature 
immediately after embossment thereof, heating a second sheet 
of plastic having thermoplastic properties to about the fusion 
temperature with at least one surface above the fusion tem- 
perature, feeding said one side of said second sheet into contact 
with said one side of said embossed sheet while above the fusion 
temperature to seal the embossments therein, said one surface 
of said second sheet transferring heat to said one side of said 
first sheet to equalize the temperatures of the meeting surfaces 
of said sheets at a temperature at least equal to the fusion tem- 
perature. 

2. The method of making a cellular material according to 
claim 1 including the steps of cooling the other side of said first 
sheet immediately upon embossment thereof and then cooling 
said sheets to permanently seal them one to the other. 


2 That temperature at which the mating surfaces of two films so melt together that there is no distin- 
guishable interface between them. 
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(b) Validity 


Analysis of validity under 35 U.S.C. 103 requires determination 
of the scope and content of the prior art, ascertainment of differences 
between the prior art and the invention claimed, and resolution 
of the level of ordinary skill in the art. Graham v. John Deere Co., 
383 U.S. 1, 17 (1966). 

The principal prior art reference is U.S. Patent No. 3,142,599 
(Chavannes I) assigned to Sealed Air.2 Chavannes I discloses a 
process of embossing a heated film and applying a heated laminating 
film to the embossments, and, as in the ’984 patent, employs low- 
density polyethylene films having a narrow temperature band in 
which embossing may be performed. The minimum embossing tem- 
perature * and the melting temperature® are separated, dependent 
on the characteristics of the film selected, by as little as 10° to 20°. 
The embossing temperature is between 218° and 226° F. and the melt- 
ing temperature is between 225° and 230° F.° The fusion temperature 
is between 214° and 222° F. 

Chavannes I teaches that both films should be so heated that their 
mating surfaces will be at fusion temperature at the kiss point. Both 
films were processed in Chavannes I at a temperature considered very 
close to their upper limits, and the embossed film remained susceptible 
to ruptured embossments. Though the surface of the embossed film 
in contact with Chavannes’ cool embossing roller lost heat, Chavannes 
taught maintenance of its opposite or ‘‘mating” surface at the fusion 
temperature or greater. The film being relatively thin (1-5 mils), each 
of its surfaces is affected by temperature changes on the opposite 
surface. Extreme care was necessary with the Chavannes I process in 
attempting to minimize the tearing effect of embossment by keeping 
one surface of the embossed film as cool as possible, while simul- 
taneously, and directly contra the teachings of the ’984 patent, main- 
taining the opposite mating surface at fusion temperature. 

Though claim 1 of the ’984 patent speaks of initially heating the 
mating surface of the embossed film to about its fusion temperature, 
the cooling step of that claim reduces that temperature below the 
fusion level; next, at the kiss point, the surface of the embossed sheet 
is brought up to fusion temperature. Nothing in Chavannes I dis- 
closes or suggests the steps of the asserted claims in which the mating 


3 Chavannes is coinventor with Fielding on the ’984 patent and on U.S. Patent No. 3,208,898 (Chavannes 
II), both assigned to Sealed Air. Chavannes and Fielding are cofounders of Sealed Air Corp., of which 
Fielding is a director. Fielding testified before the ALJ on the making of the invention, the prior art, and 
commercial success. 

4 That temperature at which the film to be embossed is sufficiently soft to be readily deformed by ap- 
plication of vacuum and keep its deformed shape upon cooling. 

5 That temperature at which the stretched film loses its dimensional stability. 

6 Sealed Air says in a reply brief that the embossing temperatures may be substantially higher than the 
218°-226° F. range. That statement conflicts with the assserted advantage in a low embossing temperature 
and with Fielding’s testimony that the same film in the process of Chavannes I ‘‘just self-destructs” when 
heated above the melting temperature. 
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surface of the embossed film is cooled and sealing is accomplished 
through heat transfer from the laminating layer.’ 

Chavannes and Fielding obtained a patent (Chavannes II) on 
“Apparatus for Embossing and Laminating Material,’’® relating to 
fabrication of film. Chavannes II discloses a cooling means within the 
embossing roller to cool and thus strengthen the embossments as 
they are formed. Insulating means on the roller are also disclosed, 
however, to shield the mating surface of the film from the effect of the 
cooling means, so that the mating surface may be maintained, as in 
Chavannes I, at fusicn temperature. While Chavannes II teaches 
means to lower the temperature of one surface of the embossed film, 
its teaching of means to maintain a high temperature of the mating 
surface is contrary to the process steps of the asserted claims by which 
the latter temperature is reduced below fusion temperature. 

Chavannes II also discloses a three-film lamination in which a 
third layer is heated to near its melting point and placed over the 
salient portions of sealed cells, to transfer sufficient heat from the 
third layer to form a firm joinder. 

Sealed Air says: (1) Chavannes II discloses only a tack seal,® not 
the complete hermetic seal of the ’984 patent; (2) Chavannes II is 
not a valid reference because it issued to the same inventors after the 
filing date of the applicaticn on which the '984 patent issued; and (3) 
there is no evidence that the three-layer heat transfer embodiment was 
used or known by others before the filing date of the ’984 patent. 

Tong Seae and Polybubble point to Fielding’s testimony to support 
their contenticn that the three-layer heat transfer embodiment was 
known in the art. Fielding, however, testified that that embodiment 
produced a peelable tacking seal. Thus the only evidence of record 
supports Sealed Air’s position on the nature of the Chavannes II 
seal. Though Fielding referred to his experience, nothing of record 
indicates the nature of that experience, or whether it involved actual 
use of the three-layer embodiment, or whether it occurred before or 
after the filing date of the ’984 patent. Consequently, respondents 
have not sustained their burden of proof, having failed to demonstrate 
that the teachings of Chavannes II were known to others before the 
filing date of the 984 patent. 35 U.S.C. 102(a). Hence, Chavannes II 
has not been shown to be a valid reference. 

The scope and content of the prior art contain nothing to suggest 
the differences disclosed in the claimed invention, and the level of 
skill reflected in the record did not rise to a point at which it can be 

7 The Commission held that British Patent No. 908,579 to Bingham duplicates the disclosure of Chavannes 
I. The Bingham patent is not discussed by the parties on this appeal. 
8 U.S. Patent No. 3,208,898, filed Mar. 9, 1960, issued Sept. 28, 1965, assigned toe Sealed Air Corp. 


® A tack seal has been described as a seal which could easily peel apart due to failure to completely bring 
the interface of the films to the fusion temperature. 
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said that the process of claims 1 and 2 as a whole would have been 
obvious to one skilled in the art at the time the invention was made. 
No reference discloses or suggests the steps of lowering the temperature 
of an embossed film sheet, increasing the temperature of a laminating 
film sheet, and transferring heat between their mating surfaces to 
hermetically bond them. Accordingly, we affirm the determination 
of the ITC that claims 1 and 2 of the 984 patent are valid. 


(2) Infringement 


In the Tong Seae process, polyethylene is heated to about 540° F. 
and extruded as a hot liquid directly onto an embossing roller. The 
embossing roller is extensively cooled by refrigerated air and water. 
A fine mesh screen underlies each roller cavity to prevent molten 
polyethylene from being drawn through the cavity by the applied 
vacuum and is also chilled by refrigerated air and water. The ex- 
truded liquid film, upon contacting the roller surface, inner cavity 
walls, and mesh screens, is cooled to solidification. The laminating 
film is also extruded as a hot (about 540° F.) liquid and brought into 
contact with the embossed film after the embossments are formed. 
The two films, while still on the embossing roller, then pass through a 
pool of chilled water to solidify the seal between them. 

Sealed Air’s expert witness, Buckley, having viewed the Tong 
Seae process and taken temperature readings, said that the tempera- 
ture of the embossed film fell well below the fusion temperature after 
embossment. Because a bond was formed between the two films, 
says Buckley, heat transfer from the laminating film must have 
occurred. 

It is undisputed that the Tong Seae process does not literally 
infringe claims 1 and 2 of the ’984 patent. Those claims specify the 
heating of preformed plastic sheets. The Tong Seae process forms the 
film prcduct frcm molten plastic extruded directly onto an embossing 
roller. Sealed Air therefore relies on the doctrine of equivalents. Claim 
limitaticns to heating the embossed sheet and one side of the laminat- 
ing sheet to about the fusion temperature are to be viewed, says 
Sealed Air, as energy efficient steps in a reheating process, and should 
not be rigidly read as critical temperature controls. Also, says Sealed 
Air, the recited temperature limitations merely relate to the best 
mode of carrying out the broad inventive concept of lowering the 
embossed film temperature to prevent rupturing, and holding the 
laminating film sufficiently above fusion temperature to bring the 
mating surfaces to at least the fusion temperature. 

[2] Equivalence is determined against the context of the patent, the 
prior art and the particular circumstances of the case. Graver Tank & 


338-817 0 - 81-4 
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Mfg. Co., Inc. v. Linde Air Products, 339 U.S. 605 (1950), 7 Deller’s 
Walker on Patents section 546 (2d ed. 1972). A finding of equivalence 
or nonequivalence is one of fact. Parmelee Pharmaceutical Co. v. Zink, 
285 F. 2d 465, 128 USPQ 271 (CA8 1961). That finding will not be 
disturbed unless clearly contrary to the weight of the evidence. 
Solder Removal Co. v. ITC, 582 F. 2d 628, 199 USPQ 129 (CCPA 1978). 

For an accused process to infringe under the doctrine of equivalents, 
it must employ substantially the same means, to achieve substantially 
the same results, in substantially the same way, as the patented 
process. Graver Tank & Mfg. Co., Inc. v. Linde Air Products, supra, at 
608. The Commission concluded, and we agree, that present here are 
substantially the same means (thermoplastic material, vacuum 
embossing, and heat), and substantially the same result (the manu- 
facture of the film without rupture of cells), but absent is the achieve- 
ment of that result in substantially the same way. Unlike the Tong 
Seae process, the patented process depends for success upon careful 
control of film temperature before and during embossment and 
lamination. 

Fielding’s testimony that laminating film would self destruct if 
heated above melting temperature undercuts Sealed Air’s position 
that a process employing molten laminating film at hundreds of 
degrees above melting temperature represents an equivalent of its 
process employing preformed sheets heated below melting temperature. 
Moreover, Tong Seae’s process step of rapidly cooling down from 
hundreds of degrees is distinct from the very narrow range operation of 
the ’984 process. Further, it is incongruous for Sealed Air to argue that 
its process is not dependent on close control of temperatures in light 
the of the ’984 disclosure treating sides of a very thin sheet at 
different temperatures within very narrow ranges. “ 

The ITC noted portions of the 984 specification, attorney’s com 
ments during prosecution of the 984 patent, and testimony of Fielding’ 
all describing the necessity of bringing the two sides of two films, or 
portions thereof, to a specific temperature or temperature range at 
various points in the ’984 process. Referring to the language of the 
claims, the ITC concluded that the Tong Seae extrusion process 
neither depends upon the temperature control technique of, nor 
operates in substantially the same way as, the patented process. 

Sealed Air, in its brief says ITC relied on portions of the record 
that relate more to the state of the art prior to introduction of the 
’984 process, which, says Sealed Air, reduced dependency upon rigid 
temperature control by eliminating the requirement of the Chavannes 
I process that the mating surface of the embossed film be maintained 
at or above fusion temperature. The ’984 process is, however, depend- 
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ent upon maintaining prefabricated sheets within a narrow tempera- 
ture range. Moreover, the thermal characteristics of the polyethylene 
material dictate that film be cool enough to enable reliable emboss- 
ment; that mating surfaces be at fusion temperature to effect sealing, 
and those parameters are fixed whether the process be one of reheating 
or extrusion. Sealed Air’s patent claims 1 and 2 cannot be read to 
encompass all embossing and sealing processes operating within those 
inherent temperature confines. 

A pioneer invention, performing a function never before performed, 
is entitled to liberal application of the doctrine of equivalents. Morley 
Machine Co. v. Lancaster, 129 U.S. 263 (1889) ; Parmelee Pharmaceutical 
Co. v. Zink, supra. The ’984 patent, however, discloses a process 
earlier performed, that is, the production of multicellular film by 
heating, vacuum embossing, and sealing. Sealed Air is entitled to pro- 
tection of its claimed improvement of the process, but others are 
entitled to practice variations of the old process, so long as those 
variations differ from and do not include that of the ’984 patent. 
Uniwersal Oil Products Co. v. Globe Oil & Refining Co., 322 U.S. 471 
(1944) ; see Coleco Industries, Inc. v. I.T.C., 65 CCPA 105, 573 F. 2d 
1247, 197 USPQ 472 (CCPA 1978). 

[3] Nor is equivalence established by showing accomplishment of 
the same result. The test is whether the claimed method in all sub- 
stantial aspects has been followed. U.S. Rubber Co. v. General Tire and 
Rubber Co., 128 F. 2d 104, 53 USPQ 444 (CA6 1942). Sealed Air has 
not met that test. 

Sealed Air’s contention that claims 1 and 2 merely set forth the best 
mode, and should be interpreted to encompass processes employing 
the inventive concept of heat transfer between film mating surfaces, is 
without merit. It is axiomatic that the claims measure the invention,!° 
and courts may neither add to nor detract from a claim. Cimiotti 
Unhairing Co. v. American Fur Refining Co., 198 U.S. 399 (1905); 
Ohio Citizens Trust Co. v. Lear Jet Corp., 403 F. 2d 956, 160 USPQ 11 
(CA10 1968). Sealed Air’s attempt to substitute an inventive concept 
for the invention set forth in the claims is tantamount to claiming 
infringement based on a function or result; abstractions cannot be 
patented. Westinghouse v. Boyden Power Brake Co., 170 U.S. 537 
(1898); Nelson v. Batson, 322 F. 2d 132, 1838 USPQ 552 (CA9 1963). 

We reaffirm the determination of the ITC that claims 1 and 2 of the 
‘984 patent are not infringed by the Tong Seae process. 


10 Sealed Air’s reliance upon Smith v. Snow, 294 U.S. 1 (1934), is misplaced. In Smith, the Supreme Court 
stated: 

We may take it that, as the Statute requires, the specifications just detailed show a way of using the 
inventor’s method, and that he conceived that particular way described was the best one. But he is not 
confined to that particular mode of use since the claims of that patent, not its specifications, measure the 
invention. [Italic ours.] 
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(8) Jurisdiction 


Unipak having failed to respond to the complaint, and having re- 
fused to participate in discovery, the ITC entered an order excluding 
the relevant products of Unipak from entry into this country. Unipak 
has appealed, asserting that it was given inadequate notice of the 
investigation and had insufficient contacts with the United States to 
support the jurisdiction of the ITC. That assertion is based on an in- 
correct view of the nature of ITC’s jurisdiction. 

The order was not entered against Unipak personally. The sole effect 
upon Unipak is that the relevant product cannot be imported into the 
United States until it is established that it has not been made by the 
patented process. The order is directed against, and only against, 
certain ‘multicellular plastic material manufactured abroad in accord - 
ance with the process disclosed by [4] claims 1 and 2 of U.S. Letters 
Patent 3,416,984.” ! An exclusion order operates against goods, not 
parties. Accordingly, that order was not contingent upon a determina- 
tion of personal or in personam jurisdiction over a foreign manufac- 
turer. [5] The Tariff Act of 1930 (Act) and its predecessor, the Tariff 
Act of 1922, were intended to provide an adequate remedy for domestic 
industries against unfair methods of competition and unfair acts 
instigated by foreign concerns operating beyond the in personam juris- 
diction of domestic courts. See, Jn re Orion Co., 22 CCPA 149, 163, 71 
F. 2d 458, 467, 21 USPQ 563, 571 (1934). Authority to provide such 
remedy is grounded in Congress plenary constitutional power to regu- 
late foreign commerce, a portion of which power Congress delegated to 
the ITC under 19 U.S.C. 1337.” That Congress has wide discretion 
concerning procedures for barring imports has been judicially con- 
firmed in numerous cases." 

The ALJ and the ITC found that the ITC had in personam juris- 
diction over Unipak. That finding was unnecessary, although there is 
evidence to support such a finding. The subject matter jurisdiction 
of the ITC over ‘‘the importation of articles into the United States’’, 
section 1337(a), and its authority to exclude “‘the articles concerned’’, 
section 1337(d), are fully adequate. Similarly, the sale in the United 
States of a foreign manufacturer’s articles, by the owner, importer, 
or consignee of those articles is clearly within the subject matter 


11 Presumably, the ITC meant to refer to the process encompassed by, or set forth in, or defined by claims 1 
and 2, the function of claims being to define the metes and bounds of the claimed invention. Disclosure is the 
function of the entire specification. 

12 U.S. Constitution, article 1, sec. 8, clause 3; see in re Chain Door Locks, 191 USPQ 272, 279, ITC inves- 
tigation No. 337-TA-5 (1976). 

13 See, for example, Sugarman v. Forbragd, 267 F. Supp. 817 (N.D. Cal. 1967), aff’d 405 F. 2d 1189 (C.A. 9, 
1968), which upheld the discretion given to the Secretary cf Health, Education, and Welfare under the Food, 
Drug, and Cosmetic Act, 21 U.S.C. 381(a) to bar adulterated foods without a formal hearing; see also, The 


Board of Trustees of the University of IUinois v. United States, 20 CCPA 134, T.D. 45773 (1932), aff’d, 289 
U.S. 48 (1932). 
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jurisdiction of the ITC under section 1337(a). [6] Hence the ITC, 
upon investigation and determination of a violation, could exclude 
products sold by a domestic owner/importer/consignee, under its 
subject matter jurisdiction, whether or not it named the foreign 
manufacturer as a respondent or gave notice to that foreign manu- 
facturer. 

When the imported product is alleged to infringe patent claims 
drawn to a product, the truth of that allegation can be tested by 
comparison of the product with the claims. When, as here, the imported 
product is alleged to have been made by a process that infringes 
patent claims drawn to a process of making the product, determination 
of the literal truth of that allegation requires comparison of the process 
employed by the foreign manufacturer with the claims. Thus, in the 
former instance a product found to be itself an infringement, and all 
products identical to it, may be excluded, without regard to which 
foreign manufacturer was exporting it to the United States, and with- 
out regard to how it was made. Apparently recognizing that, in the 
instance of a process claim, the personal involvement of the manu- 
facturer and the process it employed is determinative; that is, that the 
same product might be made by several manufacturers employin; 
different processes, Sealed Air named Unipak in the complaint as a re: 
spondent, and ITC sent Unipak a copy of the complaint, a notice of 
its investigation, a copy of its rules of practice, and other papers. There- 
after, the ITC determined that in personam jurisdiction over Unipak 
was required to support its order excluding Unipak’s products. 

[7] The ITC’s mistaken belief that it required in personam juris- 
diction was not determinative of the result, and its decision must be 
affirmed where the result is correct, notwithstanding its reliance on a 
wrong ground or a wrong reason. SEC v. Chenery Corp., 318 US 80, 
88 (1942). 

In In re Orion Co., supra, this court noted the broad mandate 
of Congress to regulate acts of importation stating: 


So long as such regulation was within constitutional limita- 
tions, as we have seen it was, the wisdom of the methods pro- 
vided by the Congress is a political, not a judicial, question. 
The importer has no right to complain as to the operation of 
the machinery, for the act of importation, even to our citizens, 
is not a vested right, but an act of grace. Buttfield v. Stranahan, 
192 US 470 (1904). 


Because the act does not require personal or in personam juris- 
diction over a foreign manufacturer before its goods may be excluded 
from entry into this country, Unipak’s allegations of inadequate 
notice and insufficient contacts are irrelevant, and its principal argu- 
ment, directed solely at a jurisdictional question, must fail. 





40 COURT OF CUSTOMS AND PATENT APPEALS 


[8] Though its subject matter jurisdiction is sufficient, the ITC 
is a creature of statute. Hence it must follow established procedures 
in making a determination that a violation of the act has occurred, 
and may exclude a product only after completion of such procedures. 

[9] To enable it to carry out its duties in connection with investi- 
gations authorized by law, ITC was granted the right to summon 
witnesses, to take testimony, and to require the production of docu- 
ments and other evidence pertaining to a pending investigation." 
In addition, Congress authorized the ITC to adopt such reasonable 
procedures, rules, and regulations as it deems necessary to carry 
out its functions and duties.” 

Accordingly the ITC has duly promulgated rules of practice. 
Rule 210.21 requires each respondent to affirmatively respond to 
each allegation in the complaint, and to set forth a concise statement 
of the facts constituting each ground of defense within 20 days from 
the date of service of the complaint and notice of investigation.’ 
More particularly, rule 210.21(b)(1) provides that where it is asserted 
in defense that an article imported or sold by a respondent is not 
covered by, or produced under, a process covered by the claims of 
a U.S. patent involved, a showing of such noncoverage for each in- 
volved claim in each U.S. patent in question shall be made by ap- 
propriate allegations.” 

Rule 210.21(d) addresses the consequences of the failure of a 
respondent to comply with rule 210.21: 


(d) Default. Failure of a respondent to file a response within 
the time provided for in subsection (a) of this section may be 
deemed to constitute a waiver of its right to appear and contest 
the allegations of the complaint and of the notice of investiga- 
tions, and to authorize the presiding officer, without further 
notice to that respondent, to find the facts to be alleged in the 
complaint and notice of investigation and to enter a recommended 
determination (or a determination if the Commission is the pre- 
siding officer) contaming such findings. 


Unipak does not ccntest the validity of the quoted rule provision 
on “Default’’.'* It merely argues that petitioner offered no evidence 
during the investigaticn to establish a violation of 19 U.S.C. 1337. 


1419 U.S.C. 1333. 

1519 U.S.C. 1335. The stringent congressional requirement that ITC complete action on each complaint 
within 1 year, 19 U.S.C. 1337(b)(1), makes the authority to design and adopt procedures even more critical 
to the ITC than might be true in agencies upon which no such deadline is imposed. 

1619 CFR 210.21. 

1719 CFR 210.21(b)(1). 

1819 CFR 210.21(d). By failing to participate, Unipak forfeited its right to generate a factual record. Yet 
ITC must continue its investigation. Sec. 1337(b). Sealed Air introduced evidence of infringement. Unipak 
introduced no evidence. Under those circumstances, Sealed Air prevails, and the default in 19 CF R 210.21(d) 
is not a default judgment based on in personam jurisdiction. It is but a necessary procedural outcome when 
a respondent elects not to participate in an ITC investigation. 
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[10] As above indicated, where, as here, the subject patent claims 
relate to a process and the practice of that process is not discernible 
from an examination of the product, cooperation of the respondent is 
necessary if the ITC is to carry out, in a normal manner, its mandate 
to investigate. ITC’s obligation to conduct an investigation and to 
reach a determination, however, does not and cannot depend upon 
cooperation from named respondents. There must be, and there are, 
consequences attendant upon a respondent’s refusal to respond. 

The record establishes that Unipak denied the ITC its cooperation. 
Indeed, Unipak arrogantly and intransigently refused to participate in 
the proceeding from which it now appeals. 

Unipak’s response to Sealed Air’s request for interrogatories was a 
letter dismissing the interrogatories as “needlessly long, detailed and 
in many cases irrelevant,’’ and announcing that such request “should 
be passed to the Hong Kong courts before requiring a Hong Kong 
corporation to respond.” Unipak expressly refused to provide any 
evidence of its manufacturing process in writing. It limited its coop- 
eration to an offer to testify before the ITC at a time and date mutually 
convenient, Provided, That subject matter it may consider confidential 
would not be disclosed to Sealed Air or to the respondents, and Pro- 
vided further, That it be guaranteed the total expenses it would incur 
in sending representatives to appear before the ITC. Unipak con- 
cluded by reserving to itself its right to continue exportation of its 
products into the United States. 

In view of Unipak’s failure to respond to the complaint and notice 
of investigation, coupled with its failure to participate in discovery, 
the ITC was fully justified in discharging, in the only way it could, 
its obligation to issue a determination on whether importation and 
sale of Unipak’s product was in violation of 19 U.S.C. 1337. The 
alternative would have been to allow Unipak to frustrate the ITC’s 
investigation, while it continued to ship its products into the United 
States to the injury of efficiently operated domestic industries. [11] If 
the ITC were precluded from applying its default rule, when con- 
fronted with a foreign manufacturer’s adamant refusal to participate, 
and refusal to provide indispensable evidence of noninfringement, the 
ITC’s determination would be postponed indefinitely and the ITC 
would be deprived of the means to perform its functions under the 
statute, clearly frustrating the intent of Congress. This court can see 
no basis for placing that lethal weapon in the hands of foreign 
manufacturers. 

Contrary to Unipak’s contentions, the record establishes, prima 
facie, that the process employed by Unipak infringes the patented 
process. The allegations in the complaint concerning Unipak’s process, 
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standing naked of answer by Unipak,’® in whose control the evidence 
of its process resides, are sufficient in themselves. 19 CFR 210.21(d). 
In addition, the ALJ heard direct testimony of Sealed Air’s expert, 
Fielding, based on his first-hand observations of Unipak’s machinery 
and process. 

Fielding described the embossing roller used in Unipak’s machine, 
the nature of the cooling system as described to him by Unipak per- 
sonnel, and the relative location of machinery parts, including the 
dies and the embossing cylinder. Fielding concluded, and explained 
his conclusion, that Unipak employed the heat transfer process claimed 
in the Sealed Air patent. He went on to estimate the capacity of the 
Unipak machinery. 

Fielding might or might not have withstood rigorous cross-examina- 
tion. That question is not answerable because Unipak and Poly- 
bubble, its importer, chose to forego their opportunity to cross- 
examine the witness or to otherwise test the credibility of the witness 
during the proceeding below. They cannot now do so before this court. 
Nor will this court evaluate the testimony or the evidence, or sub- 
stitute its evaluation for that of the ITC, under such circumstances. 
Accordingly, we hold the ITC’s determination fully supported by the 
record before it. 

Having determined the existence of a violation of the law, that is, 
of unfair methods of competition or unfair acts in the importation of 
certain multicellular film products into the United States, having the 
effect or tendency to destroy or substantially injure an efficient and 
economically operated domestic industry, the ITC was faced with two 
alternatives. 

[12] The ITC could exclude all such products from entering the 
United States contingent upon Unipak’s or other foreign manufac- 
turer’s or the importer’s petition for an ITC proceeding to determine 
whether entry should be allowed.?° That remedy risked unfairness to 
a foreign manufacturer entitled to entry; for example, one whose 
process might be found noninfringing, the unfairness being denial 
of importation for the period necessary to make that finding. 

Alternatively, the ITC could allow Unipak and other foreign 
manufacturers to continue to ship, and importers continue to import, 
all such products into the United States until Sealed Air could file 


19 Nor did the answer filed by Polybubble respond to the allegation that Unipak’s products were produced 
by the patented process. 

20 The opinion (not the order) of ITC entitles Unipak to petition for further proceedings if it should change 
its process. Unipak, apparently now willing to appear before the ITC, makes much of the word “‘changed”’ 
saying its existing process has never infringed and that it could not truthfully show that the process had 
changed. Because its present process is in effect presumed to be one covered by claims 1 and 2 of the patent, a 
showing that its process is not now so covered would reflect a change from that presumed process, even 


though, as Unipak asserts, its earlier process was not so covered and it did not actually change that darlier 
process. 
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another complaint against Unipak and new complaints against each 
other such foreign manufacturer or importer, the ITC could institute 
investigations in each case, and violations could be found. That 
alternative risked unfairness to American industry injured by importa- 
tion during the period necessary to reach those determinations.” 

The ITC chose to resolve the issue in favor of American business. In 
paragraph 3 of its determination, ITC referred to its consideration of 
the effect of its order upon the public health and welfare, competitive 
conditions in the United States economy, the production of like or 
directly competitive articles in the United States, and the interests of 
U.S. consumers. In sum, ITC determined whether the public interest 
lies in excluding or not excluding the goods involved. There has been 
no showing that the present ITC order is in any way inconsistent with 
its mandate. [13] In view of the ITC’s expertise in evaluating the 
likelihood of injury to American business, and ahsent a showing of loss 
of protectable rights, it is not the function of a court to substitute a 
different remedy of its own design for that chosen by the ITC, or to 
substitute its view of the public interest for that of the TIC.” 

The ITC’s determination and order are affirmed. 


Nuss, J., with whom Batpwin, J. joins, concurring with respect to Appeal No. 
79-35 and dissenting with respect to Appeal No. 80-4. 


By affirming that the Tong Seae process would not, if practiced in 
the United States, infringe U.S. Patent No. 3,416,984 owned by the 
complainant Sealed Air, this court has no alternative but to vacate 
the order below and remand for the ITC’s determination of violation 
of 19 U.S.C. 1337 based on the evidence with respect to the processes 
of others. An exclusion order must be supported by factual findings 
based on reliable, probative, and substantial evidence (5 U.S.C. 
556(d)) which establish the material facts required under 19 U.S.C. 
1337 for issuance of the order. In this case, the order is unsupported by 
the ITC’s analysis and reliance on any evidence. In violation of the 
directive of the Supreme Court, every precedent as to the scope of 
appellate review, and without a glance at the Administrative Proce- 
dure Act, the majority substitutes its own findings to uphold the 
order. I respectfully dissent. 

The ITC based its determination that there was a violation of 19 
U.S.C. 1337 (and 1337a) in the importation of Unipak’s products on 


21 During the course of such investigations, ITC could allow such products of Unipak and other foreign 
manufacturers to be imported under bond (19 U.S.C. 1337(e)). The record does not reflect any effort by 
petitioner for further ITC proceedings or for entry under bond. 

22 Nothing in the ITC order precludes a challenge to validity of the patent or the assertion of any other 
defense in further proceedings. The reference to change of Unipak’s process in ITC’s opinion, see n. 19, may 
or may not presage denial cf other defenses to Unipak in a further proceeding. Until such time as Unipak 
has requested such a proceeding and has been denied a defense, the question of the ITC’s authority to limit 
defenses in such a proceeding is not before us. 
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findings that it had in personam jurisdiction over Unipak, a company 
located in the British Crown Colony of Hong Kong, which was sent a 
notice of investigation and complaint by mail, and that Unipak de- 
faulted by failing to answer the complaint and refused to participate 
in discovery. Unipak challenges the determination of violation based 
on these findings. 

The majority holds in personam jurisdiction over Unipak is unneces- 
sary for the issuance of an exclusion order against its products. Disre- 
garding the ITC’s findings, the majority makes its own by relying 
ambiguously on Unipak’s default , Unipak’s arrogance and intransigence, 
and interjecting its own review of the evidence concerning the Unipak 
process to show a prima facie case of infringement.' SEC v. Chenery 
Corp., 318 U.S. 80 (1943), relied upon by the majority, prohibits 
rather than endorses the substitution of the court’s findings to sus- 
tain the order below. 


Unipak’s default and intransigence 

On June 26, 1978, the ITC instituted an investigation relating to 
multicellular plastic film used for swimming pool covers based on a 
complaint filed by Sealed Air, a U.S. corporation, on May 12, 1978, 
which named two domestic importers (Darlington and Polybubble) 
and three foreign manufacturers, Tong Seae (Taiwan), Conform 
(New Zealand), and Unipak (Hong Kong) as respondents. On June 29, 


1978, the ITC sent notices of investigation with copies of the subject 
complaint to all named respondents. Answers were filed by all except 
Unipak. A receipt initialled by some unknown recipient was returned 
to the ITC, which indicates acceptance of the mailing to Unipak, on 
July 6, 1978. Unipak denies that it received these documents and 
alleges that the correspondence was misaddressed. 

In any event, Unipak acknowledges receiving interrogatories 
from counsel for Sealed Air shortly thereafter and a copy of Sealed 
Air’s ‘‘Discovery Statement.” 

On August 3, 1978, Unipak responded to Sealed Air with copies 
to all other named respondents and to appropriate persons in the 
ITC and other Government agencies. Unipak acknowledged receiving 
Sealed Air’s interrogatories but denied receiving the complaint from 
the ITC. It questioned the authority of the ITC outside the United 
States. It advised that requests concerning the investigation must be 
processed through the Hong Kong courts. It objected to the inter- 
rogatories as needlessly long, detailed and in many cases irrelevant 
and refused to disclose confidential information in writing. It offered to 
give testimony to the ITC provided certain matters were treated 


1 Technically, the use of the process could infringe only if practiced in the United States. For convenience, 
the term infringement is used in this opinion in the broader sense to include practice abroad. 
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confidentially and its expenses were guaranteed. It denied the al- 
legations of the complaint totally, and reserved its right to continue 
exportation of products to the U.S.A. Unipak further advised that 
Polybubble (a named respondent/importer) was under the duty to 
defend Unipak against all claims arising out of the importation of 
Unipak’s products into the United States. 

Sealed Air’s counsel did not reply to this letter. However, on 
August 31, 1978, the attorney for the ITC undertook to do so, en- 
closing the complaint and a copy of the ITC rules. He advised that 
there were no motions regarding discovery; that Sealed Air had 
stated its intentions were to inspect the facilities of the foreign 
respondents in order to determine whether or not there was infringe- 
ment of the subject patent and proposed to use an independent tech- 
nical expert, qualified under a protective order in effect, to analyze 
technical confidential data. 

He further advised that ‘‘there is presently pending a motion for 
default against your firm dated August 14, 1978, pursuant to rule 
210.21(d) for failure to file a response to the complaint.’ ” 

On October 15, 1978, Unipak acknowledged receipt (on Oct. 12, 
1978) of the August 31 letter from ITC’s counsel, as well as receipt in 
the interim of the first mailing. Unipak continued to protest the 
jurisdiction of the ITC and the charge that it used the Sealed Air 
process in its three layer film, objected to any finding that it was in 
default, and again offered to cooperate in the investigation through the 
Hong Kong courts or before the ITC if its expenses were paid.* 

On December 7, 1978, the administrative law judge (ALJ) made the 
following findings: 

Motion No. 54-4S_ granted to the extent that the following 
findings are made: 

1. The Commission has jurisdiction over Unipak. 

2. Unipak has failed to file a response to the complaint within 
the time provided for in rule 21(a) of the Commission’s rules, and 
is therefore found to be in default under rule 21(d). Unipak’s 
failure to file a response is deemed to constitute a waiver of its 
right to appear and contest the allegations of the complaint and 
of the notice of investigation. Without further notice to Unipak, 
the facts may be found to be as alleged in the complaint and notice 
of investigation, and a recommended determination may be made 
containing such findings. 

Further findings and a recommended decision will be reserved, 
so that the findings relating to Unipak will not be inconsistent 
with the evidentiary record made in this case. 


2 Although complainant’s motion for default is dated Aug. 14, 1978, it bears a filing date stamp of Sept. 7, 
1978. 
319 CFR 201.5 provides for payment of the same fees as paid to witnesses in the courts of the United States. 
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The ultimate findings by the ALJ were that the subject patent was 
invalid and there was, accordingly, no violation in the importation of 
multicellular plastic film into the United States, but that if the patent 
were valid, Unipak and another foreign manufacturer, Conform, 
would be in violation of 19 U.S.C. 1337 by default. 

The Commission on June 29, 1979, reached a contrary conclusion as 
to the validity of the patent. After review of an extensive record 
developed by Sealed Air and Tong Seae, the Commission then deter- 
mined that the extrusion process practiced by Tong Seae for making 
multicellular plastic film did not infringe the process covered by claims 
1 and 2 of Sealed Air’s patent which utilizes sheets of plastic as the 
starting material. Having found U.S. Patent 3,416,984 valid but not 
infringed by the Tong Seae process, the Commission relied upon the 
nonparticipation by Unipak and Conform for its exclusion order, 
making the following findings: 

Specifically we find that (1) claims 1 and 2 of the ’984 patent 
have not been shown to be invalid, (2) the processes used by 
respondents Conform and Unipak to manufacture multicellular 
plastic film abroad would, if practiced in the United States, 
infringe claims 1 and 2 of the ’984 patent, (3) the process used by 
respondent Tcng Seae to manufacture multicellular plastic film 
abroad would not, if practiced in the United States, infringe 
claims 1 and 2 of the ’984 patent, and (4) the unauthorized 
importation into and subsequent sale in the United States by 
respondents Polybubble and Peter Darlington of multicellular 
plastic film manufactured abroad by Conform and Unipak has 
the tendency to injure substantially an efficiently and economical- 
ly operated domestic industry. [Footnote omitted.] 

These findings are explained in the opinion as follows: 


4. The Conform and Unipak processes infringe 


The ALJ reccmmended that the processes employed by Con- 
form and Unipak in manufacturing multicellular plastic film be 
found to infringe claims 1 and 2 of the ’984 patent. We concur. 

Neither Conform nor Unipak participated in discovery. Con- 
form was subject to evidentiary sanctions. With respect to 
Conform, the ALJ ruled that an inference was to be drawn that 
the testimony, documents, or other evidence sought from that 
firm by complainant would be adverse to Conform. With respect 
to Unipak, the ALJ ordered that without further notice to that 
firm, the facts could be found to be as alleged in the complaint and 
the notice of investigation. In view of these firms’ refusal to 
participate in discovery and the ALJ’s finding that the Commis- 
sion has jurisdiction over them, we agree with the ALJ that, on the 
record of this investigation, the processes used by Conform and 
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Unipak in manufacturing multicellular plastic film infringe the 
984 patent. 
I can see no other conclusion than that the findings of the ALJ and the 
ITC rest solely on the basis of an erroneous interpretation of the law, 
without any evaluation of the evidence. 

The majority characterizes Unipak’s conduct as arrogant and 
intransigent. I find the objections of Unipak entirely in order. Only the 
most formalistic tribunal would not deem Unipak’s initial letter 
sufficient to avoid a default. Even though insufficient as a complete 
answer, it raised a jurisdictional defense which fairness required be 
ruled upon, with additional time being given for answer thereafter. 
Moreover, in view of our treaty obligations with Hong Kong,‘ the 
holding of in personam jurisdiction would have required taking into 
account the time periods and service requirements under the treaty, 
before default sanctions can be imposed. 

Finally, the answer filed by Unipak’s importer, the person who 
was actually found in violation of the statute, could also have been 
deemed an adequate answer with respect to Unipak products since, 
as the majority points out, the order operates against products, not 
persons. This court has previously held that a named respondent 
who is not an owner, importer, or consignee and whose interests 
are represented by another party to the proceeding, may be excluded 
involuntarily from participation in an ITC investigation even though 
it may be adversely affected by the order. Such person is not a nec- 
essary party. Import Motors Ltd. v. U.S. International Trade Com- 
mission, €3 CCPA 57, 530 F. 2d 940, 188 USPQ 491 (1976). No 
attack has been made on the answer of the importer of Unipak’s 
products, and no finding was made that Unipak is an importer, 
owner, or consignee. Further, the Commission was fully advised 
of the relationship between Polybubble and Unipak. With respect 
to Unipak’s products, therefore, unless the proceeding is in personam, 
as the ITC held, an answer as to Unipak’s products has been made.*® 

The reliance by the Commission (but not the ALJ )and the majority 
on Unipak’s alleged refusal to participate in discovery is to me 
anomalous. Without knowledge as to what was asked in the inter- 
rogatories, what facts are being inferred? Even with respect to this 
misconduct, Unipak did not fail to respond but rather objected to 
the interrogatories, the most standard response. Further, no evi- 

4 Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents, 20 UST 361. 

5 The majority interjects its view that the importer’s answer may be treated as insufficient, in order to 
justify disregarding its effect in this proceeding, notwithstanding that the pleadings therein parallel those 
in the Tong Seae answer. Further, the majority’s view that the pleadings in the complaint concerning 
Unipak’s process are in themselves sufficient to make out a prima facie case ignores that the pleadings are 
wholly conclusory, not factual. The allegations of the complaint are that all commercially feasible processes 


for making multicellular plastic film infringe Sealed Air’s patent, a position rejected by this court in the 
companion appeal. 
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dentiary sanctions flow automatically from an objection or even from 
completely ignoring a set of interrogatories. Were that the case, 
trial court dockets would be relatively clear. It is incumbent upon 
the proponent under the ITC rules to seek an order compelling 
discovery.® Only if that is granted and ignored may the ALJ choose 
among the various sanctions which it is authorized to impose. None 
was asked for here, and none issued. 

The majority views Unipak’s actions as frustrating the ITC and 
sees no reason to place this lethal weapon in the hands of a foreign 
manufacturer. I cannot find the smoking gun. The lack of cooperation 
of a named respondent does not render the complainant nor the ITC 
impotent. Nor does it relieve the ITC from the requirements of the 
Administrative Procedures Act (APA), 5 U.S.C. 556(d), that an order 
must be supported by reliable, probative, and substantial evidence.’ 
Evidence could have been sought from Unipak as a third party witness 
by deposition or letters rogatory.® I do not find it places too great a 
burden on a complainant to have to obtain evidence in order to be 
entitled to the sweeping relief afforded by an exclusion order. The 
rights being enforced here are essentially private rights. If the com- 
plaint shows that the matter is of sufficient public interest, the ITC 
can assist by obtaining evidence on its own. 

It is apparent from the ITC’s above-quoted letter to Unipak that 
the complainant was fully prepared to proceed with obtaining evidence 
in Hong Kong. The ALJ’s holding of in personam jurisdiction and 
infringement by default early in the proceedings made that unneces- 
sary. This ruling, subsequently adopted by the Commission, was 
determinative of the outcome. The majority’s statement that it was 
not is contradicted not only by the record but also by its own opinion. 

The majority does not answer the issue raised by this appeal, 
namely, whether the ITC has in personam jurisdiction over Unipak, 
ruling instead that that determination is irrelevant. I agree that in 
personam jurisdiction is irrelevant to the power of the ITC to issue 
exclusion orders affecting Unipak’s products, but it is not irrelevant 
to the findings which were advanced to support the order in this case. 
It is critical. In my view the ITC’s interpretation of its authority is 
clearly in error and the majority’s sanction of the result of the pro- 
ceedings below violates fundamental precepts of administrative law. 


The ITC’s investigative authority 


The ITC, like any other administrative agency or board, is entirely 
the creature of statute. Civil Aeronautics Board v. Delta Air Lines, 


619 CFR 210.36. 


7ITC has subsequently recognized this requirement in In re Certain Rotary Scraping Tools, 208 USPQ 
356 (1980). 


8 The Hague Convention on the Taking of Evidence Abroad, 23 UST 2555, would have assisted 
complainant. 
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Ine., 367 U.S. 316 (1961); Soriano v. United States, 494 F. 2d 681 
(CA 9 1974). Any authority delegated or granted to an administrative 
agency is necessarily limited to the terms of the delegating statute. 
As Chief Justice Warren said in Civil Aeronautics Board, supra, at 322, 
“(T]he determinative question is not what the Board thinks it should 
do, but what Congress has said it can do.” 

The Government and Sealed Air in their briefs on appeal, and the 
ALJ who made the recommendation for the finding of in personam 
jurisdiction adopted by the ITC, do not look to the statute as the 
jurisdictional base, but find, under the precedent of International Shoe 
Co. v. Washington, 326 U.S. 310 (1945), that the assertion of in per- 
sonam jurisdiction over Unipak would not violate basic principles of 
due process because Unipak can be found to have had sufficient mini- 
mum contacts with the United States. In International Shoe, there was 
no question that the court of the forum had by statute been given such 
jurisdiction. The question was whether the jurisdictional statute 
violated due process requirements. International Shoe thus provides a 
test, not a grant, of authority. For authority, we must look to the 
statute. 

In the proceeding under review, the ITC is acting pursuant to 19 
U.S.C. 1337 and 1337a, the provisions of which are set out in the 
footnote.*® 


® To avoid confusion, one must note that 1337(a) and 1337a are separate sections of the statute. 


Section 1337 

(a) Unfair methods of competition and unfair acts in the importation of articles into the United States, 
or in their sale by the owner, importer, consignee, or agent of either, the effect or tendency of which is to 
destroy or substantially injure an industry, efficiently and economically operated, in the United States, 
or to prevent the establishment of such an industry, or to restrain or monopolize trade and commerce in 
the United States, are declared unlawful, and when found by the Commission to exist shall be dealt 
with, in addition to any other provisions of law, as provided in this section. 

(b)(1) The Commission shall investigate any alleged violation of this section on complaint under oath 
or upon its initiative. 

s s * * 2 * + 

(c) The Commission shall determine, with respect to each investigation conducted by it under this 
section, whether or not there is a violation of this section. Each determination under subsec. (d) or (e) 
of this section shall be made on the record after notice and opportunity for a hearing in conformity with 
the provisions of subch. II of ch. 5 of title 5. All legal and equitable defenses may be presented in all 
cases. Any person adversely affected by a final determination of the Commission under subsec. (d), (e), 
or (f) of this section may appeal such determination to the U.S. Court of Customs and Patent Appeals. 
Such court shall have jurisdiction to review such determination in the same manner, and subject to the 
same limitations and conditions, as in the case of appeals from decisions of the U.S. Customs Court. 

(d) If the Commission determines, as a result of an investigation under this section, that there is 
violation of this section, it shall direct that the articles concerned, imported by any person vivlating the 
provision of this section, be excluded from entry into the United States, unless, after considering the 
effect of such exclusion upon the public health and welfare, competitive conditions in the U.S. economy, 
the production of like or directly competitive articles in the United States, and U.S. consumers, it finds 
that such articles should not be excluded from entry. The Commission shall notify the Secretary of the 
Treasury of its action under this subsection directing such exclusion from entry, and upon receipt of 
such notice, the Secretary shall, through the proper officers, refuse such entry. 

s e ° s * 2 - 

Section 1337a 

The importation for use, sale, or exchange of a product made, produced, processed, or mined under or 
by means of a process covered by the claims of any unexpired valid U.S. Letters Patent, shall have the 
same status for the purposes of sec. 1337 of this title as the importation of any product or article covered 
by the claims of any unexpired valid U.S. Letters Patent. 
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In addition, general provisions applicable to all types of proceedings 
before the ITC and pertinent here are found in 19 U.S.C. 1331, 1333, 
and 1335.!° 

No provision can be found in any grant of power to the ITC for 
service of a complaint and notice of investigation in a section 1337 
investigation, the type of provision which indicates in personam juris- 
diction. Nor is a named respondent required by the statute to answer." 
That most may choose to do so in order to influence the outcome of 
the investigation may well be likely, but the consequences of failing 
to answer under the ITC’s own rules is not a default judgment but 
the waiver of a right to participate.” The rule prevents one from 
attempting to enter the proceedings at a later date. It must be kept 
in mind that the ITC does not issue a summons to bring parties before 
the tribunal; it issues a notice to satisfy due process requirements. The 
concepts are fundamentally different. 

The absence of legislative authorization for in personam jurisdiction 
cannot be treated as a mere inadvertence. A commission can function 
which has been given no more than a mandate to investigate into 
certain subject matter and must rely on voluntary cooperation to 
obtain the information it needs." 

To add force to the conduct of an agency’s investigations, an agency 
can be given subpena power or it can be given in personam jurisdiction 
over domestic or over domestic and foreign persons, or it can be given 
any combination of these forms of compulsory process. The choice is 
that of Congress, not the agency or the courts. Each of these powers 
must be found separately in the legislative grant. An agency can be 
challenged if it seeks to invoke compulsory process against persons 
over whcm it has been given no such authority, Serr v. Sullivan, 270 
F. Supp. 544, aff’d 390 F. 2d 619 (CA 3 1968), or if it operates beyond 
the scope of its subject matter jurisdiction. Canadian Pacific Lid. v. 
United States, 379 F. Supp. 128 (D DC 1974). Each is a separate 
ground for invalidating agency action. Leasco Data Processing Equip- 
ment Corp. v. Maxwell, 468 F. 2d 1326 (CA 2 1972). Moreover, even 
where a statute provides for personal jurisdiction, such authority does 


10 Sec. 1331(d) provides that the Commission may prosecute any inquiry anywhere in the United States 
or in any foreign country. Sec. 1333 provides for subpena of witnesses and documents. Sec. 1335 authorizes 
the adoption of reasonable rules and regulations. 

11 Cf. 15 U.S.C. 45 (b) and (f) for statutory authorization of this kind and Justice Brandeis’ comparison 
of statutory requirements for answer relating to the FTC and to the ICC in Federal Trade Comm. v. Klesner, 
280 U.S. 19, at 25-27 (1929). 

1219 CFR 210.21(d): 


(d) Default. Failure of a respondent to file a response within the time provided for in subsection (a) 
of this section may be deemed to constitute a waiver of its right to appear and contest the allegations of 
the complaint and of the notice of investigation, and to authorize the presiding officer, without further 
notice to that respondent, to find the facts to be as alleged in the complaint and notice of investigation 
and to enter a recommended determination (or a determination if the Commission is the presiding 
officer) containing such findings. 


18 Administrative Law, Bernard Schwartz, Little, Brown & Co., (1976), p. 104. 
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not extend to persons outside the territorial jurisdiction unless it is 
written specifically to apply to them, or at least in such broad terms 
as to warrant interpretation that service abroad was intended to be 
included.” 

Judge Friendly, in Leasco Data Processing Equipment Corp. v. 
Mazwell, supra, was faced with challenges against the exercise of au- 
thority by the SEC over nonresidents. His opinion elucidates on the 
distinction between subject matter jurisdiction and personal juris- 
diction and is instructive as to the type of examination of a 
statute which must be made and which was not made below or by the 
majority.” 

Had such an examination been made, the only conclusion is that 
Congress did not give the ITC in personam jurisdiction under the 
subject statute as originally enacted, and no change in this respect 
was made by the amendments of the Trade Act of 1974. 

The compulsory process which has been given to the ITC is broad 
subpena power under 19 U.S.C. 1333. In addition, the ITC has been 
given authority to investigate on its own in the United States or abroad 
under 19 U.S.C. 1331(d). 

This is the extent of the ITC’s authorized powers in conducting a 
section 1337 investigation, as well as others for which it has responsi- 
bility, and its powers have remained unchanged since the creation of 
its predecessor, the Tariff Commission, in 1916 (39 Stat. 975). 

Investigations by the Tariff Commission relating to unfair methods 
of competition in the importation of articles into the United States 
were first authorized by the Tariff Act of 1922 (42 Stat. 943). As 
originally conceived, the Commission made a recommendation to the 
President, after investigating a complaint and making a determina- 
tion that there were unfair acts which justified either an exclusion order 
against importation of certain goods or a punitive duty. The issuance 
of the order was by the President, but such an order had to be sup- 
ported by the findings of the Commission. Jn re Orion Co., 22 CCPA 
149, 71 F. 2d 458, 21 USPQ 563 (1934). 

The purpose of the exclusion remedy was to get away from in 
personam procedures which United States business found unsatis- 
factory. Being unable in most cases to sue a foreign supplier, a U.S. 
business faced with infringing products from abroad was forced to 
pursue a multiplicity of individual importers, and if a court enjoined 
one, another could be found to take his place. Thus the exclusion 
remedy was conceived. 


4 For example, see U.S.C. 1451(b); 35 U.S.C. 146, 293; 15 U.S.C. 77v(a), 78aa, 79y; 28 U.S.C. 1655; 38 
U.S.C. 784(a). 

18 The majority refers to evidence to support a finding of in personam jurisdiction, without looking for a 
statutory base. 
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In 1974 the authority and procedures of the ITC were changed in 
significant respects. The ITC is now authorized to issue exclusion 
orders, with the President having in effect a veto over such action. 
Congress also provided for a broader scope of inquiry by the ITC. 
For example, previously the ITC did not consider questions of patent 
validity; now it must include a validity determination. On appeal, 
this court is no longer bound to accept findings of fact whenever sup- 
ported by some substantial evidence and will not when clearly con- 
trary to the weight of the evidence. Solder Removal Co. v. U.S. In- 
ternational Trade Commission, 65 CCPA 120, 582 F. 2d 628, 199 
USPQ 129 (1978). Broader protection was given to litigants by clear 
identification of section 1337 investigations as adjudications to be 
made on the record after notice and opportunity for: hearing and 
specific incorporation of the Administrative Procedure Act (19 U.S.C. 
1337 (c)). Significantly, no change was made in what compulsory proc- 
ess is available to the ITC. In personam jurisdiction cannot be found 
in the statute.” 

The decision below turned on the finding that the ITC had in 
personam jurisdiction over Unipak. If that basis is not accepted, the 
order must be vacated and the case remanded. It is for the ITC to 
judge initially whether its findings are supportable on the record if 
in personam jurisdiction is not required to support them. Not even 
the broadest reading of the Chenery case, supra, allows this court to 
substitute evidentiary findings for the findings below. The Chenery 
case and its long line of progeny clearly prohibits this court from 
making the first evaluation of the evidence or inferring that such an 
evaluation was made below from the pro forma reference to the record. 

Since the majority and I are in basic disagreement as to the holding 
in Chenery, supra, more than passing reference must be given to the 
case. The issue in Chenery was very similar to that of the instant case. 
Under review was an order by the Securities and Exchange Com- 
mission approving a plan of reorganization of a company. Over 
objections by respondents, certain preferred stock which respondents 
had acquired, unlike preferred stock of others, could not be converted 
into stock of the reorganized company. The Commission did not 
find any fraudulent acts in the acquisition of the stock by the respond- 
ents, but relied upon the fact that the respondents were reorganiza- 
tion managers. The Commission, by analogy, applied the legal 
restrictions imposed on trustees to respondents, relying on broad 
equitable principles. The Supreme Court stated: 


16 The majority relies on the authority of the ITC to make reasonable rules of procedure. 19 U.S.C. 1335. 
No rule or regulation can expand the basic jurisdiction of the ITC. Soriano v. United States, 494 F. 2d 681 
(CA 9 1974); Federal Maritime Comm. v. Anglo-Canadian Shipping Co., 335 F. 2d 255 (1964). Nor did the 
ITC follow its rules here, which it was obligated to do, if sanctions for failure to make discovery were to 
be imposed. 
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Since the decision of the Commission was explicitly based upon 
the applicability of principles of equity announced by courts, 
its validity must likewise be judged on that basis. The grounds 
upon which an administrative order must be judged are those 
u ” a the record discloses that its action was based. [318 

». at 87. 


After remand, the case came before the Supreme Court again in 
SEC v. Chenery Corp., 332 U.S. 194 (1947). In the second case, 


different grounds were advanced and these were upheld. The Court 
stated: 


When the case was first here, we emphasized a simple but 
fundamental rule of administrative law. That rule is to the effect 
that a reviewing court, in dealing with a determination or judg- 
ment which an administrative agency alone is authorized to make, 
must judge the propriety of such actions solely by the grounds 
invoked by the agency. If those grounds are inadequate or im- 

roper, the court is powerless to affirm the administrative action 
y substituting what it considers to be a more adequate or proper 
basis. To do so would propel the court into the domain which 
Congress has set aside exclusively for the administrative agency. 

We also emphasized in our prior decision an important corollary 
of the foregoing rule. If the administrative action is to be tested by 
the basis upon which it purports to rest, that basis must be set 
forth with such clarity as to be understandable. It will not do 
for a court to be compelled to guess at the theory underlying the 
agency’s action; nor can a court be expected to chisel that which 
must be precise from what the agency has left vague and indeci- 
sive. In other words, “‘We must know what a decision means 
before the duty becomes ours to say whether it is right or wrong.” 
[332 U.S. at 196-97.] [Citation omitted.] 


The quotation in the Chenery case noted by the majority that a 
decision may be affirmed if the result is correct, “although the lower 
court relied upon a wrong ground or gave a wrong reason,” is taken 
from Helvering v. Gowran, 302 U.S. 238, 245 (1937). In Helvering the 
alternative grounds had been argued before the first decisionmaker, 
in that case the Commissioner of Internal Revenue, and different 
grounds had been adopted by the Board of Tax Appeals. The reviewing 
appellate court adopted the Commissioner’s position. The Supreme 
Court affirmed, but even in Helvering the Court remanded to give the 
petitioner an opportunity to put in additional evidence because of the 
change in the basis for the decision. No support can be found in 
Chenery or Helvering for this court to uphold an order by interjecting 
a new ground, sua sponte, which was not advanced by the Govern- 
ment, briefed by the parties, or argued to this court, and which 
requires an evaluation of evidence. Such an evaluation is specifically 
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proscribed in Chenery. The statement quoted by the majority is 
followed by: 


But it is also familiar appellate procedure that where the 
correctness of the lower court’s decision depends upon a de- 
termination of fact which only a jury oar make but which 
has not been made, the appellate court cannot take the place 
of the jury. Like considerations govern review of administrative 


orders. [318 U.S. at 88.] 

The prohibition against substitution of this court’s judgment 
cannot be escaped by relying on the ITC’s conclusory statement 
that “on the record” the Unipak process has been found to be an 
infringement. Chenery requires not only findings but an explanation. 

In State Corp. Com’n of Kansas v. FPC, 206 F. 2d 690 (CA 8 1953), 
the court remanded where the Commission order under review stated 
explicitly that the Commission had examined “‘all of the available 
evidence of record.”’ 

In NZIRB v. Clement-Blythe Co., 415 F. 2d 78 (CA 4 1969), an 
order entered after a summary judgment proceeding before the 
NLRB was vacated and remanded for the following reasons: 

[T]he use of summary judgment in deciding whether an em- 
ployer has committed an unfair labor practice does not exempt 
the Board from complying with the Administrative Procedure 
Act [5 U.S.C. section 557(c)].* * * 


* * * * * * * 


When the Board rules that an employer has committed an 
unfair labor practice, the employer is entitled to know, and 
the Board is charged with the duty of stating, the reasons why 
the Board concluded the facts showed a violation of the law. 
[Id. at 81.] 


* * * * * * * 


[L]ack of clarity in the administrative process infects review 
with guesswork. [Jd. at 82.]} 


See also Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 
167-68 reaffirming the SEC v. Chenery Corp. requirements that the 
order be upheld on the basis articulated by the agency itself and 
that findings below must be specific. 

Moreover, the absence of required findings is fatal even though there 
may be ample evidence to make the finding.” As stated in Anglo- 


Canadian Shipping Co. v. Federal Maritime Commission, 310 F. 2d 
606, 617 (CA 9 1962): 


For the Commission, without any attempt whatever to comply 
with the requirements of section 8(b) [now 5 U.S.C. 557(c)], to 


17 There is no ample evidence here. Mr. Fielding’s testimony is contradicted by the testimony of the ITC 
staff that the extrusion process of Unipak, like that of Tong Seae, was not an infringement. 
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issue its conclusory order of January 23, 1962, merely in the 
language of the statute, was an egregious error. 

As noted in [Saginaw Broadcasting Co. v. FCC, 96 F. 2d 554, 
563 (1938)], the absence of required findings is fatal to the 
validity of an administrative decision regardless of whether there 
may be in the record evidence to support pro_er findings. We were 
not required therefore to inquire as to what evidence there was 
which might have supported adequate findings. * * * 

The requirement for specific, definite, and basic findings, not mere 
ultimate findings or conclusions, is well settled and without contra- 
diction. See United States v. Pierce Auto Freight Lines, 327 U.S. 515 
(1946) ; Colorado-Wyoming Co. v. Federal Power Commission, 324 U.S. 
626 (1945); Morgan v. United States, 298 U.S. 468 (1936); United 
States v. Chicago, M. St. P. & P.R. Co., 294 U.S. 499 (1935); Florida 
v. United States, 282 U.S. 194 (1931); Davis Administrative Law 
Treatise, chapter 16, paragraphs 16.01—16.14. 

Since there are no findings in the order below other than conclusory 
findings as to Unipak and Conform and their importers, the order is 
not in conformity with 5 U.S.C. 557(d) (APA). The order should be 
vacated and the case remanded for review by the ITC of the evidence, 
with consideration being given to requests by all parties to submit 
additional evidence in view of the numerous procedural errors which 
resulted in no foundation for its issuance. 


The scope of the order 


The majority modifies the effect of the order below by placing 
Unipak in the same position as every other foreign manufacturer of 
multicellular plastic film who was not a party to the proceeding. All 
multicellular plastic film products, except those of Tong Seae are 
blocked until a determination is made by the ITC in a subsequent 
proceeding that they are made by a noninfringing process. 

I have previously expressed my views that the ITC may not issue 
an exclusion order broader than the investigation it noticed and con- 
ducted.'* In this case, it is particularly offensive that the ITC has 
invoked sanctions against an entire industry throughout the world on 
the basis of technical defaults by two named respondents. 

What has occurred here results from broad judicial construction,tno 
congressional action. This court endorsed the concept that patent 
infringement without other unfair acts, such as false advertising or 
unfair pricing (both alleged by complainant here but not found below) 
constitutes an unfair method of competition within the meaning of 19 
U.S.C. 1337. Such other acts, which originally were considered an 
inherent requirement in the statute, pinpointed who were violators. 


18 Canadian Tarpoly Co. v. U.S. International Trade Commission, appeal No. 81-5, dissenting opinion 
of Feb. 5, 1981. 
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Assuming that the judicial interpretation which finds patent infringe- 
ment per se enough under section 1337 is correct, it does not follow 
that orders may issue against an industry. The ITC is engaged in 
adjudication, not industrywide rulemaking, in the type of proceeding 


here under review. 


ERRATUM 


In Customs BuLLETIN No. 9, volume 15, dated March 4, 1981, 
pages 7-17, Appeals No. 81-5 was erroneously printed. Appeals 
No. 81-5 appeared in Customs Buuuetin No. 8, dated Feb- 


ruary 25, 1981. 
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Mast INpustTRIES, INc., PLAINTIFF, v. UNITED STATES, DEFENDANT 
Court No. 79-4—00707 


Before RicHarpson, Judge 


Wearine Apparet (Lapies Pants) 


Assembled Articles—Fabricated components—Incidental Operations 
Precut fabric components of women’s pants were exported from 
the United States to El Salvador for assembly into finished garments. 
In El Salvador, in addition to sewing the components together they 
were subjected to buttonholing or pocket slitting operations which the 
57 
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Customs Service determined were not assembly operations, but were 
fabrication or manufacturing operations which advanced the value 
and improved the condition of the unfinished components. The im- 
porter contended that said operations were assembly operations or, 
alternatively, operations incidental to assembly which should not 
have been denied exemptions from duty under item 807.00 of the 
Tariff Schedules of the United States (19 U.S.C. 1202 et seq.). 

Held, after buttonholing and pocket slitting, according to the evi- 
dence, the components are physically identifiable in the completed 
pants and have not been changed in shape, form or otherwise. Also, 
they have not been advanced in value or improved in condition except 
by operations incidental to assembly. Rudolph Miles v. United States, 
65 CCPA 32, C.A.D. 1202, 567 F. 2d 979 (1978) followed. Zwicker 
Knitting Mills v. United States, 67 CCPA ——, C.A.D. 1240, 613 
F. 2d 295 (1980) distinguished. 


[Judgment for plaintiff.] 


(Decided March 6, 1981) 
Mandel & Grunfeld (Steven P. Florsheim and Robert B. Silverman at the trial 
and on the briefs) for the plaintiff. 
Thomas S. Martin, Acting Assistant Attorney General; Joseph I. Lietman, 
Attorney in Charge, International Trade Field Office, Commercial Litigation 
Branch (Susan C. Cassell at the trial; Saul Davis on the brief), for the defendant. 


Ricuarpson, Judge: The merchandise in this case consists of 
women’s pants which were exported from El Salvador in May and 
June 1978, and classified in liquidation upon entry at Miami under 
TSUS item 382.33 as other women’s apparel not ornamented at the 
duty rate provided for in accordance with TSUS item 807.00. In 
issue is the dutiability of certain U.S. components of the pants which 
were subjected to buttonholing or pocket slitting operations in El 
Salvador. The Customs Service disallowed item 807.00 treatment for 
the components by reason of these operations. 

The importer contends that the buttonholding and pocket slitting 
operations are assembly operations, or, alternatively, are operations 
incidental to assembly, so as to entitle the components to item 807.00 
treatment. Item 807.00 provides for a duty upon the full value of the 


imported article, less the cost or value of such products of the United 
States of: 


Articles assembled abroad in whole or in part of fabricated 
components, the product of the United States, which (a) were 
exported in condition ready for assembly without further fabrica- 
tion, (b) have not lost their physical identity in such articles by 
change in form, shape, or otherwise, and (c) have not been ad- 
vanced in value or improved in condition abroad except by being 
assembled and except by operations incidental to the assembly 
process such as cleaning, lubricating, and painting. 
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It is admitted in the pleadings that the imported pants are articles 
assembled abroad in whole or in part of fabricated components the 
product of the United States. All customs service regulations relating 
to item 807.00 have been complied with, and there is no question in the 
case regarding the cost or value of the U.S. components in the imported 
pants, nor the value of the slit fabric components in these pants. 

Through their stipulation (R. 48), the parties have agreed that: 

(i) All components utilized in the two styles of pants involved 
in this case—style numbers 4083 and 4086—were of U.S. origin. 
(ii) The cost or value of the U.S. components for these pants, 
per dozen was: 
Style 4083—$62.197 
Style 4086—$61.443 
(ii) The cost or value of the U.S. components of the subject 
pants, for which duty allowances were made under TSUS item 
807.00 by Customs, per dozen, was: 
Style 4083—$50.284 
Style 4086—$34.083 
(iv) The cost or value of the U.S. components of the subject 
pants which have buttonholes and/or pocket slits (and for which 
no duty allowances under TSUS item 807.00 were made by 
Customs) per dozen, was: 
Style 4083—$11.913 ($62.197 less $50.284) 
Style 4086—$27.36 ($61.443 less $34.083) 

In the two styles of women’s pants involved, styles 4083 and 4086, 
the fabric components were all cut to shape in the United States prior 
to exportation to El Salvador. Witnesses called by plaintiff testified 
at the trial in detail as to operations which took place in El Salvador. 
From the witnesses it was brought out that in El Salvador the fabric 
components [corduroy] were sewn together, after which buttonholes 
were placed in one or more of the waistbands, pocket flaps, suspenders 
or fly fronts on both styles of pants, and pocket slits were made. When 
finished style 4083 was held up by three buttons on the fly front and 
two strips tied across the top. Style 4086 had a zipper on the fly front 
with two buttons at the top, and suspenders. 

The buttonholing and pocket slitting operations were described by 
plaintiff’s production manager, Salvatore Fasciana. With respect to 
the buttonholing operation, Mr. Fasciana testified that the button- 
holes were made with a Reece S-2 buttonholing machine. He said the 
fabric is clamped onto the flatbed surface of the machine by depressing 
a foot pedal part way. He stated that when the pedal is completely 
depressed the stitching for the buttonhole is made, and then, a knife 
comes down and slits the fabric between the stitching for the buttonhole 
opening—the machine cycle time for the operation taking 2.5 hun- 
dredths of a minute [1.5 seconds]. 
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With respect to the rear pocket slitting operation, Mr. Fasciana 
explained as follows: The pocket is made up of precut fabric com- 
ponents consisting of facing, welt, pelon-type interlining, and front 
and back pocketing. First, the lower edges of the welt and facing 
are overlocked to prevent fraying and are sewn to the respective 
pocketing pieces. The location of the pocket is marked on the rear 
quarter panel pants leg. The welt and facing subassemblies are 
placed on either side of the marking on the outer side of the rear 
quarter panel. A Singer 112W140 sewing machine is then used to 
simultaneously sew the facing and welt onto the outer side of the rear 
quarter panel and cut a slit [pocket opening] into the rear quarter 
panel between the facing and welt pieces. Two small diagonal cuts 
are then made on either side of the pocket opening. The welt and 
facing subassemblies are then turned [pushed] through the pocket 
opening to the inner side of the rear quarter panel. 

The welt and facing seams are then top stitched with a double 
needle sewing machine. The ends of the pocket opening are bar 
tacked, and, on style 4086, a buttonhole is made. The welt and facing 
subassemblies are then turned through the pocket opening to the 
outer side of the rear quarter panel once again. The pocket bag is 
then formed by sewing the pocketing pieces together. The bag is 
then turned through the pocket opening again, and the stitching of 
the pocket bag completed. On style 4083, the pocket closure loop 
is inserted during the sewing operation with the Singer 112W140 
machine. 

2, Enrique Siman, owner and manager of the El Salvadoran fac- 
tories where the pants were put together, testified that 35 or 40 
operations, depending upon which style of pants is involved, were 
required to put together the imported pants. He stated that 70 em- 
ployees did the work, 1 of whom operated the buttonhole machine 
and another did the rear pocket slitting. According to the witness, 
approximately 35 minutes was required to complete a pair of pants, 
of which 8 to 10 seconds were consumed in the buttonholing opera- 
tion while 15 to 20 seconds were consumed in the rear pocket slitting 
operation. 

' Mr. Siman said that the labor cost for the buttonholing operation 
was % centavos [0.0075 colones] each, and 2.5 centavos [0.025 colones] 
each for pocket slitting, as against a total labor cost of 1.36 colones 
for the style 4083 pants and 1.40 colones for the style 4086 pants 
which took a little longer to finish. 

Dorothy Moulla, a designer in plaintiff’s employ, testified that 
she designed the imported pants and instructed the workers in El 
Salvador as to how the pants should be put together. She stated 
that the workers were not permitted to vary from the specifications 
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for the buttonholing and pocket slitting operations. The witness 
said that the buttonholes were a closing device to join two parts of 
the garment together. She said that the pocket slits served two 
purposes, (1) to permit completion of the pocket stitching since the 
pocket components must be turned through the slit to complete 
the sewing, and (2) to provide an opening for the pocket once it is 
completed. 

John Ogden, plaintiff’s administrative office manager and pants 
program coordinator, testified that all components for the pants, 
i.e., cut fabrics, trim such as elastic, buttons, and thread, were shipped 
to El Salvador at the same time. 

Testimony introduced into the record on defendant’s behalf from 
witnesses with extensive backgrounds in the ladies garment industry 
was to the effect that buttonholing and pocket slitting operations 
such as those described by witnesses called on plaintifi’s behalf are 
regarded in the industry as manufacturing operations, and not as 
assembly operations. 

Plaintiff argues that the making of buttonholes and pocket slits 
in the fabric pieces in El Salvador did not constitute further fabrica- 
tion, and that such operations were operations incidental to assembly 
of the components. Defendant argues to the contrary. 

The court agrees with plaintiff. In the court’s opinion, buttonholingy 
and pocket slitting the precut fabric pieces at bar in the manner 
testified constitute no more than the performance of operations 
incidental to the assembly of the various cut pieces into the two 
styles of women’s pants here involved. The removal of unwanted 
material, or as in this case, the separation of such material from 
fabricated precut stock, is within the range of operations permitted 
during assembly of an article seeking to qualify for item 807.00 
treatment upon entry. Rudolph Miles v. United States, 65 CCPA 32, 
C.A.D. 1202, 567 F. 2d 979 (1978). In the Miles case, the merchandise 
was Z-beams of U.S. manufacture which were incorporated into the 
assembly of railway boxcars in Mexico. Item 807.00 treatment for 
the Z-beams had been rejected by the lower court in sustaining the 
Customs Service’s determination that the burning of holes and slots 
in the beams during their conversion into floating center sills con- 
stituted further fabrication of the beams. In reversing, the Court 
of Customs and Patent Appeals said (p. 37), ‘“* * * burning the 
slots and holes * * * in 55-inch steel Z-beams to permit their assembly 
is not such substantial change as constitutes further fabrication. 
Rather, the processing in Mexico was merely part of the assembly 
of the Z-beams into center sills and incidental to the assembly process 
as provided in item 807.00(c).” 

The court is unable to distinguish the instant case in principle from 
the Miles case. There is no question in the court’s mind but that 
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slitting the fabric for buttonholing and pocket insertion purposes 
were relatively minor procedures, as was the preliminary remedial 
sewing in the buttonhole area. And the fact that these operations were 
accomplished by machines is of no moment in the overall assessment 
of their significance. In Rudolph Miles v. United States, supra, the 
object of burning holes and slots in beams with an acetylene torch 
was similar to the object of making buttonholes and pocket slits in 
ladies pants with machines. Moreover, on the circumstances detailed 
in this record, it would appear that a judicious regard for proper aline- 
ment of the affected areas in the garments dictated the deferral of 
these minor operations until assembly of the garments rather than at 
some prior time. Said operations were not such substantial changes 
as to constitute further fabrication. No new portion of the pants was 
made, and the cost of performing these operations, in terms of both 
labor and expense, was a small portion of the total cost of assembly. 

Defendant argues that because bnttonholes and slash pockets 
possess utility to the seller and consumer of the pants independent of 
the assembly operations, the processing of the garment to achieve 
these utilitarian goals constitutes indicia of further fabrication. The 
court does not see how the ultimate use of the garment has any bearing 
on the application of the statutory criteria. Buttonholes and slash 
pockets were an integral part of the design concept of the imported 
pants from the outset, and the attainment of that object was merely 
an incident of the assemblage of the various component parts-—the 
only significant work remaining to be done when the components 
were exported to El Salvador. Indeed, defendant itself correctly 
observed this correlation of the various aspects of the assembly process 
when it called attention in its brief [p. 62] to the legislative history 
of item 807.00 wherein Congress acknowledged that the ‘“remov(al] 
fof] small amounts of excess material’? came within the scope of 
operations incidental to assembly even if they result in an advance 
in value of the U.S. components. H.R. Rept. No. 342, 89th Cong., 
ist session, pages 48, 49 (1965). 

The case of Zwicker Knitting Mills v. United States, 67 CCPA ; 
C.A.D. 1240, 613 F. 2d 295 (1980) on which defendant relies does 
not compel a different conclusion. Zwicker involved a fingertipping 
operation performed abroad on glove shells exported from the United 
States minus the fingertips. And, unlike the situation at bar which 
involved only a separation or removal for an opening in fabricated 
material, the Zwicker operation involved an addition of material to 
close the fingertips. It was this addition of material which influenced 
the courts in Zwicker to find that the tipping operation constituted a 
further fabrication of the gloves which is proscribed by item 807.00(a). 

The court finds that plaintiff is entitled to the allowances accorded 
under item 807.00, for operations incidental to assembly, and so holds. 
Judgment will be entered herein accordingly. 
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International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY, April 19, 1981 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs Officers and others concerned. 


R. E. CHasen, 
Commissioner of Customs. 


In the Matter of 


CERTAIN Foop Suiicers AnD Com- Investigation No. 337—-TA-76 
PONENTS THEREOF 


Notice of Termination of Albert E. Price, Inc. as Respondent 


AGENCY: USS. International Trade Commission. 


ACTION: Termination of Albert E. Price as a party respondent in 
the above-captioned investigation. 

SUMMARY: Having determined that this matter is properly before 
the Commission and having reviewed the record in this investigation, 
including the recommendation of the presiding officer and the joint 
motion to terminate (motion No. 76-13), and papers in support 
thereof, the Commission on March 2, 1981, granted a motion to 
terminate Albert E. Price, Inc., as a party respondent in investigation 
No. 337-TA-76. 

SUPPLEMENTARY INFORMATION: This investigation, under 
section 337 of the Tariff Act of 1930, concerns alleged infringement of 
U.S. Letters Patent 3,766,817 by respondents E. Mishan and Sons, 
Albert E. Price, Inc., Crest Industries Corp., and Taiwan Timing 
Trading Co. The Commission instituted the investigation on Decem- 
ber 4, 1979, and published notice thereof in the Federal Register on 
December 21, 1979 (44 F.R. 75733). On January 6, 1981, complainant 
Prodyne Enterprises, Inc., filed a motion (motion No. 76-13) to 
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terminate the investigation as to respondent Price on the basis of a 
settlement agreement entered into by Prodyne and Price on Decem- 
ber 1, 1980. The presiding officer certified the motion to the Commis- 
sion on January 19, 1981, and recommended that the motion be 
granted. The Commission published notice of a previous, very similar 
motion (motion No. 76-1) to terminate the investigation as to re- 
spondent Price in the Federal Register on July 16, 1980, for public 
comment (45 F.R. 47770), and, in addition, requested comments from 
government agencies pursuant to 19 CFR 210.14(a) (2). 

Any party wishing to petition for reconsideration of the Com- 
mission’s action must do so within fourteen (14) days of service of the 
Commission Action and Order. Such petitions must be in accord with 
Commission rule 210.56 (19 CFR 210.56). 

Copies of the Commission’s Action and Order in this matter and 
any other public documents in this investigation are available to the 
public during official working hours (8:45 a.m. to 5:15 p.m.) in the 
Office of the Secretary, U.S. International Trade Commission, 701 E 
Street, N.W., Washington, D.C. 20436, Telephone (202) 523-0161. 


FOR FURTHER INFORMATION CONTACT: Warren H. 
Maruyama, Esq., Office of the General Counsel, U.S. International 
Trade Commission, 701 E Street NW., Washington, D.C. 20436; 
telephone 202-523-0143. 

By order of the Commission. 

Issued: March 2, 1981 

KENNETH R. Mason, 
Secretary. 
In the Matter of 

CerTAIN AIRLEsS Paint SPRAY 

Pumps AND COMPONENTS 

THEREOF 


Investigation No. 337-TA-90 


Notice Amending Hearing Date 


Notice is hereby given that the hearing schedule noticed in order 
No. 6, issued December 30, 1980, is amended as follows: 

Prehearing conference and hearing shall commence on March 31, 
1981, at 10 a.m. in suite 201, 1010 Wisconsin Avenue NW., Washing- 
ton, D.C. 

The Secretary shall serve a copy of this notice on all parties and 
publish it in the Federal Register. 

Issued: February 27, 1981 

JupDGE Donatp K. DvvaLtt, 
Presiding Officer. 
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Investigations Nos. 731-TA-31 (Final) and 731-TA-33 (Final) 


PRECIPITATED BAarRIuM CARBONATE FROM THE FEDERAL REPUBLIC 
or GERMANY AND STRONTIUM NITRATE FROM ITALY 


AGENCY: US. International Trade Commission. 
ACTION: Institution of final antidumping investigations. 


SUMMARY: As a result of affirmative preliminary determinations 
by the U.S. Department of Commerce that there is a reasonable 
basis to believe or suspect that exports of precipitated barium carbon- 
ate from the Federal Republic of Germany and strontium nitrate 
from Italy are being, or are likely to be, sold in the United States 
at less than fair value (LTFV) within the meaning of section 731 
of the Tariff Act of 1930 (19 U.S.C. 1673), the U.S. International 
Trade Commission (hereinafter “the Commission”) hereby gives 
notice of the institution of investigations Nos. 731-TA-31 (final)— 
precipitated barium carbonate from the Federal Republic of Ger- 
many—and 731-TA-33 (final)—strontium nitrate from Italy—to 
determine whether an industry in the United States is materially 
injured, or is threatened with material injury, or the establishment of 
an industry in the United States is materially retarded, by reason of 
imports of such merchandise. For purposes of these investigations, 
precipitated barium carbonate and strontium nitrate mean those 
products provided for under items 472.06 and 421.74, respectively, 
of the Tariff Schedules of the United States (TSUS). These investi- 
gations will be conducted according to the provisions of part 207, 
subpart C, of the Commission’s Rules of Practice and Procedure 
(19 CFR 207, 44 F.R. 76457). 


EFFECTIVE DATE: February 13, 1981. 


FOR FURTHER INFORMATION CONTACT: Mr. Robert 
Eninger, Office of Investigations, U.S. International Trade Com- 
mission, room 348, 701 E Street NW., Washington, D.C. 20436; 
telephone 202-523-0312. 


SUPPLEMENTARY INFORMATION: On October 24, 1980, 
the Commission unanimously determined, on the basis of the in- 
formation developed during the course of investigations Nos. 731- 
TA-31 (preliminary) and 731-TA-33 (preliminary), that there was a 
reasonable indication that an industry in the United States was 
materially injured or threatened with material injury by reason of 
imports of precipitated barium carbonate from the Federal Republic 
of Germany and strontium nitrate from Italy, provided for in items 
472.06 and 421.74, respectively, of the TSUS, which were allegedly 
being sold in the United States at LTFV. As a result of the Com- 
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mission’s affirmative preliminary determinations, the Department of 
Commerce continued its investigations into the question of LTFV 
sales. Unless the investigations are extended, the final LTFV determi- 
nations will be made by the Department of Commerce on or before 
May 4, 1981. 


WRITTEN SUBMISSIONS: Any person may submit to the Com- 
mission a written statement of information pertinent to the subject 
of these investigations. A signed original and nineteen (19) true 
copies of each submission must be filed at the Office of the Secretary, 
U.S. International Trade Commission Building, 701 E Street NW., 
Washington, D.C. 20436, on or before May 14, 1981. All written 
submissions, except for confidential business data, will be available 
for public inspection. 

Any submission of business information for which confidential 
treatment is desired shall be submitted separately from other docu- 
ments. The envelope and all pages of such submissions must be clearly 
labeled ‘Confidential Business Information.” Confidential sub- 
missions and requests for confidential treatment must conform with 
the requirements of section 201.6 of the Commission’s Rules of 
Practice and Procedure (19 CFR 201.6). 

A staff report containing preliminary findings of fact in each investi- 
gation will be available to all interested parties on April 29, 1981. 
PUBLIC HEARING: The Commission will hold a public hearing in 
connection with these investigations on May 18, 1981, in the hearing 
room of the U.S. International Trade Commission Building, beginning 
at 10 a.m., e.d.t. Testimony will be received separately at the hearing 
for each investigation. Requests to appear at the hearing should be 
filed in writing with the Secretary to the Commission not later than 
close of business (5:15 p.m., e.d.t.), April 27, 1981. All persons desiring 
to appear at the hearing and make oral presentations must file pre- 
hearing statements and should attend a prehearing conference to be 
held at 10 a.m., e.d.t., on April 28, 1981, in room 117 at the U.S. Inter- 
national Trade Commission Building. Prehearing statements must be 
filed on or before May 14, 1981. 

Testimony at the public hearing is governed by section 207.23 of the 
Commission’s Rules of Practice and Procedure (19 CFR 207.23). This 
rule requires that testimony be limited to a nonconfidential summary 
and analysis of material contained in prehearing statements and to 
new information. The Commission will not receive prepared testimony, 
for the public hearing, as would otherwise be provided for by rule 
201.12(d). All legal arguments, economic analyses, and factual mate- 
rials relevant to the public hearing should be included in prehearing 
statements in accordance with rule 207.22. Posthearing briefs will also 
be accepted within a time specified at the hearing. 
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For further information concerning the conduct of the investiga- 
tions, hearing procedures, and rules of general application, consult the 
Commission’s Rules of Practice and Procedure, part 207, subparts A 
and C (19 CFR 207), and part 201, subparts A through E (19 CFR 
201). 

This notice is published pursuant to section 207.20 of the Com- 
mission’s Rules of Practice and Procedure (19 CFR 207.20, 44 F.R. 
76458). 

By order of the Commission. 

Issued: March 3, 1981. 

Kennetu R. Mason, 
Secretary. 


Investization No. 104-TAA-2 
Optic Liquip-Lrvet Sensine Systems From CanaDAa 


AGENCY: U.S. International Trade Commission. 
ACTION: Institution of a countervailing duty investigation. 


SUMMARY: On January 8, 1979, the Department of the Treasury 
published in the Federal Register notice of final countervailing 
duty determination and suspension of liquidation (44 F.R. 1728). 
The notice stated that Treasury had determined that exports of optic 
liquid-level sensing systems from Canada, manufactured by Honey- 
well Ltd., benefited from bounties or grants within the meaning of 
section 303 of the Tariff Act of 1930. Accordingly, imports of this 
merchandise into the United States have been subject to counter- 
vailing duties. On January 1, 1980, the provisions of title I of the 
Trade Agreements Act of 1979 became effective, and on January 2, 
1980, the authority for administering the countervailing duty laws 
was transferred from Treasury to the Department of Commerce. 
On May 13, 1980, Commerce published a notice in the Federal Register 
(44 F.R. 31455) of intent to conduct an annual administrative review 
of all outstanding countervailing duty orders. 

Although the U.S. International Trade Commission received a re- 
quest for this investigation on December 27, 1979, the effective date 
of title I of the Trade Agreements Act of 1979, under which the 
request was filed, is January 1, 1980. The December 27, 1979, request 
was received from Honeywell Ltd., a request by the Canadian Govern- 
ment was received by the Commission on January 2, 1980. 

As required by section 751 (a) (1) of the Tariff Act of 1930, Commerce 
has conducted its first annual administrative review of the order on 
optic liquid-level sensing systems, manufactured in Canada by 
Honeywell Ltd. As a result, Commerce, in the Federal Register of 
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January 14, 1981 (46 F.R. 3261), preliminarily determined that the 
net subsidy conferred is 12 percent ad valorem of the f.o.b. invoice 
price. On the basis of that determination, the U.S. International 
Trade Commission, pursuant to section 104(b)(2) of the Trade 
Agreements Act, is instituting an investigation with respect to optic 
liquid-level sensing systems from Canada. Commerce reported that 
it would issue a final determination in this case after analysis of issues 
received in written comments or at a hearing. However, no hearing 
was requested and no written comments had been received by the 
deadline for their submission to Commerce, February 13, 1981. 
Commerce’s final determination as to the most current level of sub- 
sidies will be made as soon as possible. 


EFFECTIVE DATE: March 11, 1981. 


FOR FURTHER INFORMATION CONTACT: John MacHatton, 
Supervisory Investigator, U.S. International Trade Commission, 
Washington, D.C. 20436 (202-523-0439). 


SUPPLEMENTAL INFORMATION: The U.S. International Trade 
Commission is instituting this countervailing duty investigation to 
determine whether an industry in the United States would be materi- 
ally injured, would be threatened with material injury, or the estab- 
lishment of an industry in the United States would be materially 
retarded, by reason of imports from Canada of optic liquid-level 


sensing systems currently entered under item 685.90 of the Tariff 
Schedules of the United States covered by the countervailing duty 
if the order were to be revoked. 


WRITTEN SUBMISSION: Any person may submit to the Com- 
mission a written statement of information pertinent to the subject 
matter of this investigation. A signed original and nineteen (19) true 
copies of each submission must be filed at the office of the Secretary, 
U.S. International Trade Commission Building, 701 E Street NW., 
Washington, D.C. 20436, on or before June 12, 1981. All written 
submissions, except the confidential business data, will be available 
for public inspection. 

Any business information for which confidential treatment is de- 
sired must be submitted separately. The envelope and all pages of 
such submissions must be clearly labeled ‘Confidential Business 
Information.” Confidential submissions and requests for confidential 
treatment must conform with the requirements of section 201.6 of 
the Commission’s Rules of Practice and Procedure (19 CFR 201.6). 

A staff report containing preliminary findings of fact in this investi- 
gation will be available to all interested parties on May 11, 1981. 


PUBLIC HEARING: The Commission will hold a public hearing in 
connection with this investigation on June 3, 1981, in the hearing 
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room of the U.S. International Trade Commission Building, beginning 
at 10 a.m., e.d.t. Requests to appear at the hearing should be filed in 
writing with the Secretary to the Commission not later than the close 
of business (5:15 p.m., e.d.t.) on May 25, 1981. All persons desiring 
to appear at the hearing and make oral presentations must file pre- 
hearing statements and should attend a prehearing conference to be 
held at 10 a.m., e.d.t., on May 27, 1981, in room 117 of the U.S. 
International Trade Commission Building. Prehearing statements 
must be filed on or before May 27, 1981. 

Testimony at the public hearing is governed by section 207.23 of 
the Commission’s Rules of Practice and Procedure (19 CFR 207.23). 
This rule requires that testimony be limited to a nonconfidential 
summary and analysis of material contained in prehearing state- 
ments and to new information. The Commission will not receive 
prepared testimony for the public hearing, as would otherwise be 
provided for by rule 201.12(d). All legal arguments, economic anal- 
yses, and factual materials relevant to the public hearing should be 
included in prehearing statements in accordance with rule 207.22. 
Posthearing briefs will also be accepted within a time specified at the 
hearing. 

For further information concerning the conduct of the investigation, 
hearing procedures, and rules of general application, consult the 
Commission’s Rules of Practice and Procedure, part 207, subparts 


A and C (19 CFR 207), and part 201, subparts A through E 
(19 CFR 201). 

This notice is published pursuant to section 207.20 of the Commis- 
sion’s Rules of Practice and Procedure (19 CFR 207.20, 44 F.R. 
76458). 

By order of the Commission. 

Issued: March 12, 1981. 


KernnetH R. Mason, 
Secretary. 


In the Matter of 
Certain Coin-OpERATED AUvDIO- 


VisuaL GaMES AND BrocHureEs ; Investigation No. 337-TA-87 
FOR THE ADVERTISEMENT 
THEREOF 


Notice or TERMINATION oF UNIvEeRSAL Co., Lrp., UNIVERSAL 
U.S.A., Inc., anp SunrisE New Sounp, Inc., as RESPONDENTS 


AGENCY: U.S. International Trade Commission. 
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ACTION: Termination of Universal Co., Ltd., Universal U.S.A., Inc.‘ 
and Sunrise New Sound, Inc., as party respondents in the above- 
captioned investigation. 

SUMMARY: Having determined that this matter is properly before 
the Commission and having reviewed the record in this investigation, 
including the recommendation of the presiding officer, the joint mo- 
tion to terminate (motion No. 87-15), and papers in support thereof, 
the Commission on March 3, 1981, granted a motion to terminate 
Universal Co., Ltd., Universal U.S.A., Inc., and Sunrise New Sound, 
Inc., as party respondents in investigation No. 337—-TA-87. 


SUPPLEMENTARY INFORMATION: This investigation is being 
conducted under the authority of section 337 of the Tariff Act of 
1930 (19 U.S.C. 1337) and concerns alleged unfair trade practices in 
the importation into and sale in the United States of certain coin- 
operated audio-visual games and components thereof. The com- 
plainant, Midway Manufacturing Co., and respondents, Universal 
Co., Ltd., Universal U.S.A., Inc., and Sunrise New Sound, Inc., 
jointly moved to terminate the investigation as to the above-named 
respondents on the basis of a license agreement entered into on 
October 10, 1980. The presiding officer certified the motion to the 
Commission on November 24, 1980, with her recommendation that 
it be granted. The Commission then published for comment in the 
Federal Register notice of the motion to terminate and a nonconfi- 
dential version of the settlement agreement forming the basis therefor. 

Any party wishing to petition for reconsideration of the Commis- 
sion’s action must do so within fourteen (14) days of service of the 
Commission’s Action and Order. Such petitions must be in accord with 
Commission rule 210.56 (19 CFR 210.56). 

Copies of the Commission’s Action and Order in this matter and any 
other public documents in this investigation are available to the public 
during official working hours (8:45 a.m. to 5:15 p.m.) in the Office of 
the Secretary, U.S. International Trade Commission, 701 E Street 
NW., Washington, D.C. 20436, telephone 202-523-0161. 


FOR FURTHER INFORMATIION CONTACT: Clarease E. 
Mitchell, Esq., Office of the General Counsel, U.S. International 
Trade Commission, 701 E Street NW., Washington, D.C. 20436; 
telephone 202-523-0148. 

By order of the Commission. 

Issued: March 5, 1981. 

KennetH R. Mason, 
Secretary. 
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In the Matter of 


Certain Hottow Fiser Artiriciat ; Investigation No. 337-TA-81 
Kiwneys 


Notice or TERMINATION OF INVESTIGATION 


AGENCY: U.S. International Trade Commission. 


ACTION: Termination of investigation No. 337-TA-81, Certain 
Hollow Fiber Artificial Kidneys. 


SUMMARY: The parties to this investigation have filed a joint mo- 
tion to terminate based upon a settlement agreement. After reviewing 
the record, including comments from interested Federal agencies and 
private parties, the Commission has voted to terminate the investiga- 
tion as to all issues and all parties. 


SUPPLEMENTARY INFORMATION: In connection with the 
Commission’s investigation under section 337 of the Tariff Act of 1930 
(19 U.S.C. 1337) of alleged unfair methods of competition and unfair 
acts in the importation or sale of certain hollow fiber artificial kidneys 
in the United States, complainant Cordis Dow Corp., respondents 
Terumo Kabushiki Kaishi, Terumo America, Inc., Terumo Corp., and 
the Commission investigative attorney filed a motion on October 30, 
1980 (docket No. 81-26) to terminate this investigation on the basis 


of a settlement agreement. The administrative law judge has certified 


the motion to the Commission with her recommendation that it be 
granted. 


RECONSIDERATION: Any party wishing to petition for recon- 
sideration of the Commission’s action must do so within 14 days of 
service of the Commission Action and Order. Such petitions must be in 
accord with the Commission rule 210.56 (19 CFR 210.56). 


PUBLIC ACCESS: Copies of the Commission’s Action and Order, 
and any other public documents in the record of this investigation, are 
available for inspection during official working hours (8:45 a.m. to 
5:15 p.m.) in the Office of the Secretary, U.S. International Trade 


Commission, 701 E Street NW., Washington, D.C. 20436, telephone 
202-523-0161. 


FOR FURTHER INFORMATION CONTACT: Scott Daniels, 


Esq., Office of the General Counsel, U.S. International Trade Com- 


mission, 701 E Street NW., Washington, D.C. 20436, telephone 202- 
523-0480. 


By order of the Commission. 
Issued: March 11, 1981. 
Kennetu R. Mason, 
Secretary. 
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In the Matter of 
Certain Universat Jort Kits, 
ComMPoNENTS THEREOF, AND TRUN- 
NION SEALs Usep THEREWITH 


Investigation No. 337-TA-93 


NoticrE or TERMINATION OF INVESTIGATION AS TO ONE RESPONDENT 


AGENCY: US. International Trade Commission. 


ACTION: Termination of the investigation as to respondent Kane- 
matsu-Gosho (USA) Inc. 


SUMMARY: Notice is hereby given that on the basis of a joint 
motion by Dana Corp. (the complainant), the Commission investiga- 
tive attorney, and Kanematsu-Gosho (USA) Inc., the U.S. Interna- 
tional Trade Commission has granted motion 93-3 to terminate the 
investigation as to respondent Kanematsu-Gosho (USA) Inc. 
AUTHORITY: The authority for Commission disposition of this 
matter is contained in section 337 of the Tariff Act of 1930 (19 U.S.C. 
1337) and in section 210.55 of the Commission’s Rules of Practice 
and Procedure (19 CFR 210.55). 

SUPPLEMENTARY INFORMATION: Copies of the Commission’s 


Action and Order and all other nonconfidential documents filed in 


connection with this investigation are available for inspection dw ing 
official business hours (8:45 a.m. to 5:15 p.m.) in the Office of the 
Secretary, U.S. International Trade Commission, 701 E Street NW., 
Washington, D.C. 20436, telephone 202-523-0161. 


FOR FURTHER INFORMATION CONTACT: Jack Simmons, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, telephone 202-523-0350. 
By order of the Commission. 
Issued: March 12, 1981. 
KENNETH R. Mason, 
Secretary. 
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